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December  6,  1984 


The  Honorable  Ted  Schwlnden 
The  Oovernor's  Office 
Capitol  Station 
Helena,  MT   59620 

Dear  Governor  Schwlnden: 

On  behalf  of  the  Governor's  State  Buildlnp  Construction  Advisory  Council,  I  am 
pleased  to  present  to  you  the  Council's  final  report  entitled  "Recommended  Improve- 
ments In  the  Montana  State  Construction  Laws,  Policies,  and  Procedures." 

The  48th  Legislature  appropriated  funds  to  support  the  Council  which  began  its 
deliberations  in  August  of  1983  to  study  the  building  construction  policies  and 
procedures  to  determine  whether  the  needs  of  the  state  are  being  served  and  that  a 
functional  system  of  checks  and  balances  exists.  We  have  given  the  construction 
laws,  policies  and  procedures  careful  review  from  the  perspective  of  the  design 
profession,  construction  industry,  state  agencies,  and  Legislators  and  we  are  in 
substantial  accord  on  our  recommendations. 

We  believe  this  study  is  significant  because  the  building  construction  program  is 
one  of  the  largest  programs  in  the  state  with  respect  to  the  size  of  the  budget, 
it  is  also  one  of  the  most  Important  because  there  is  a  direct  working  relationship 
between  the  state  of  Montana  and  the  construction  Industry  and  the  resulting 
facilities  are  seen  and  used  by  the  public  on  a  dally  basis. 

We  appreciate  the  opportunity  to  have  served  on  the  Governor's  State  Building 

Construction  Advisory  Council  and  we  are  confident  that  Implementation  of  these 

recommendations  will  increase  the  effectiveness  of  the  building  program  and  will 
help  make  better  use  of  public  funds. 


Respectfully  submitted. 


SENATOR  JACK  HAFFEY,  Chairman 
Governor's  State  Building 

Construction  Advisory  Council 
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UNAL  RKPORT  ON  IMPROVKMKNTS  TO  CONSTRUCTION  LAWS.  POl  ICIKS  AND  PROCEDURES 

RECOMMENDED  BY  THE 
GOVERNORS  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 


INTRODUCTION 

The  Governor  created  the  Governor's  State  Building  Construction  Advisory  Council  by 
Executive  Order  No.  9-83  on  August  11,  1983,  in  response  to  interest  expressed  by 
the  Legislature,  state  agencies,  and  representatives  of  the  building  industry.  The 
48tb  Legislature  appropriated  funds  to  support  the  Council,  which  Is  composed  of 
fifteen  members  representing  each  of  the  following  Interests:  Legislature  -  4, 
Construction  industry  -  6,  Design  professionals  -  3,  and  state  agencies  -  2  members 
respectively.  The  Department  of  Administration  provided  the  following  staff: 
Barbara  Martin  -  Council  Staff,  and  Jean  Christof f erson,  Rae  Jerrel,  Rose  Oleson, 
Peg  Oens,  and  Colleen  Strlzlc  -  clerical  assistance. 

The  purpose  of  the  Council  as  stated  In  the  Executive  Order  is: 

"(To)  examine  the  state's  building  construction  policies  and  procedures 
and  recommend  improvements  to  the  Governor.  For  purpose  of  this  order, 
"building"  and  "construction"  are  defined  pursuant  to  Section  18-2-101,  MCA." 

"Specifically,  the  Council  shall  study  and  make  recommendations  on  such  construc- 
tion functions  and  issues  Including,  but  not  limited  to: 

a.  whether  the  existing  building  construction  policies  and  procedures 
are  effectively  serving  the  needs  of  the  state;  and 

b.  whether  the  current  roles  and  responsibilities  of  the  Architecture 
and  Engineering  Division  and  the  Board  of  Examiners  in  the  building 
construction  process  provide  a  functional  system  of  checks  and 
balances." 

The  Council  made  specific  recommendations  within  these  guidelines  to  Improve 
administration  of  the  construction  program  which  must  be  presented  in  a  report  to 
the  Governor  bv  December  31,  1984.  These  recommendations  are  the  result  of  careful 
study  and  consideration  of  information  presented  at  public  hearings  (see  Appendix 
9)  conducted  by  the  Council,  data  collected  from  other  states,  and  literature  about 
the  construction  Industry.  The  majority  of  the  recommendations  made  by  the  Council 
affect  the  administration  of  the  building  program  subsequent  to  approval  by  the 
Legislature.  To  maintain  clarity,  the  program  is  discussed  in  sequence  by  opera- 
tion. Council  decisions  that  affect  each  operation  are  listed  with  the  description 
of  that  part  of  the  process,  and  a  short  discussion  of  the  probable  Impact  of  those 
decisions  follows.  Five  Issues  that  are  not  related  to  a  specific  operation  of 
this  process,  but  were  addressed  by  the  Council,  appear  at  the  end  of  the  report 
with  a  statement  of  probable  impact  of  these  decisions. 

The  Executive  Order  expires  on  December  31,  but  the  Council  voted  unanimously  to 
request  an  extension  of  the  term  of  the  Order  through  the  1985  Legislative  Session 
for  the  purposes  of  completing  the  Council's  work. 
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WORK  PLAN 

At  the  organizational  meeting  on  August  30,  1983,  the  Council  Identified  the 
relevant  issues.  The  Council  organized  the  issues  into  subject  areas,  and  devel- 
oped a  work  plan.  In  October  the  Council  held  a  hearing  to  solicit  the  public's 
suggestions  for  Issues  to  be  considered  by  the  Council.  During  the  rest  of  the 
year  the  Council  incorporated  additional  Issues.  The  work  plan  shown  below  in- 
cludes all  issues  addressed  by  the  Council. 

August  1983: 

-  Organizational  meeting. 

-  Adoption  of  a  preliminary  work  plan. 

October  1983: 

-  Public  hearing  to  solicit  suggestions  of  issues  for  Council  consideration. 

-  Review  of  the  authority  and  responsibility  of  the  Architecture  &  Engineering 
Division,  the  Director  of  the  Department  of  Administration,  and  the  Board  of 
Examiners. 

-  Review  of  Architecture  &  Engineering  Division  workload  and  means  of  managing 
it. 

-  Review  of  the  level  of  centralization  of  administration  of  the  construction 
process  and  discuss  the  benefit  of  having  facility  planners  in  some  user 
agencies. 

December  1983,  Discuss: 

-  The  benefits  of  single  and  multiple  prime  contracts. 

-  Construction  contract  types  and  methods  of  contracting. 

-  The  lease  purchase  option. 

-  Design  professional  selection  and  compensation. 

March  1984,  Discuss: 

-  The  bidding  procedure  and  bid  irregularities. 

-  Contractor  licensing. 

-  Negotiation  of  contracts  when  bids  exceed  estimated  construction  costs. 

-  Necessity  for  bid,  performance  and  payment  bonds  on  small  projects. 

-  Design-build/turnkey  construction. 

April  1984,  Discuss: 

-  Contractor  licensing  In  more  detail. 

-  Preplanning. 

-  Responsibilities  of  the  design  professional,  A/E,  user  agency,  and  contrac- 
tor during  construction. 

July  1984,  Discuss: 

-  The  contract  boilerplate,  liquidated  damages,  types  of  specifications. 

-  Use  of  the  terms  "observation"  or  "inspection"  with  regard  to  design  profes- 
sional responsibilities. 

-  Board  of  Examiners  approval  of  the  Capita]  Construction  program. 
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-  Responsibility  for  administration  of  the  construction  process. 

-  The  law  that  restricts  bidding  by  public  contractors  working  past  the 
deadline. 

-  Unfinished  business  for  issues  discussed  at  previous  meetings. 

September  1984: 

-  Public  hearing  on  recommendations  made  in   draft  report. 

-  Unfinished  business  on  Issues  presented  at  the  previous  meeting. 

October  198A: 

-  Review  the  final  report  and  proposed  legislation  prior  to  submission  to  the 
Governor. 
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RKCOMMENDATIONS  RELATED  TO  MONTANA'S  BUILDING  CONSTRUCTION  PROCESS 

The  State's  building  construction  process  applies  to  construction,  remodeling,  and 
major  maintenance  and  repair  projects  on  all  State-owned  facilities  other  than  the 
road  construction  and  maintenance  administered  by  the  Department  of  Highways,  or 
water  conservation  projects.  The  Facility  Planning  Bureau,  the  Design  Bureau,  and 
the  Construction  Bureau  in  the  Architecture  &  Engineering  (A/E)  Division,  Depart- 
ment of  Administration  (DOA) ,  and  other  agencies  work  to  coordinate  this  process. 
The  following  description  explains  the  role  of  each,  and  outlines  the  sequence  of 
events  through  which  projects  proceed  before  reaching  final  acceptance  and  occupa- 
tion by  the  State.  The  numbered  statements  below  describe  the  current  operation  in 
sequence.  Council  recommendations  that  affect  each  operation  follow  the  descrip- 
tion.  A  statement  of  anticipated  impact  accompanies  each  recommendation. 

PREPLANNING 

1.  A/E's  Facility  Planning  Bureau  solicits  from  agencies  all  requests  ("wish 
lists")  for  facility  construction,  remodeling,  repair,  and  maintenance  proj- 
ects. In  most  cases,  A/E  staff  works  with  agencies  to  determine  specific 
project  needs,  reasonably  accurate  space  and  cost  estimates.  The  Department 
of  Fish,  Wildlife,  and  Parks  and  the  University  System  usually  use  their  own 
staffs  to  develop  cost  estimates  on  their  projects.  Large,  complex  projects 
requiring  an  appropriation  for  in-depth  preplanning  are  Identified  at  this 
time  as  well.  All  project  requests  must  be  submitted  to  DOA  by  July  1  of  each 
even-numbered  year. 

Council  Recommendations  -  Preplanning: 

Recommendation  #1: 

Encourage  the  use  of  preplanning  of  construction  projects  whenever  appropri- 
ate.  Vote:   Unanimous. 

The  DOA  encourages  preplanning  on  large  or  complex  projects  now.  No  change 
would  be  Imposed  by  adopting  this  recommendation.  Preplanning  necessarily 
carries  a  project  over  two  legislative  sessions;  one  for  preplanning  and  the 
next  to  appropriate  funds  for  the  project.  However,  the  appropriation  is 
based  on  a  more  accurate  assessment  of  the  project's  scope  and  cost.  There- 
fore, the  probability  of  and  the  need  for  a  supplemental  appropriation  due  to 
inadequate  planning  is  substantially  reduced.  The  disadvantage  of  preplanning 
is  that  if  one  Legislature  appropriates  money  for  preplanning,  the  next 
Legislature  may  feel  obligated  to  appropriate  funds  for  construction  because 
of  the  money  already  spent.  Considering  these  arguments,  the  Council  decided 
to  encourage,  but  not  require,  preplanning  which  supports  Department  of 
Administration's  current  approach. 

Recommendation  if 2: 

With  the  exception  of  the  University  System,  facility  planning  should  remain 
at  the  current  level  of  centralization.  The  Department  of  Fish,  Wildlife  and 
Parks  may  do  their  own  preplanning  subject  to  DOA  approval.   Vote:   Unanimous. 
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Addition  of  a  facility  planner  for  the  University  System  may  improve  coordina- 
tion of  the  University's  building  program,  but  may  also  result  in  additional 
costs  to  another  employee.  The  University  System  consistently  has  the  largest 
number  of  projects  submitted  in  the  Capitol  Construction  Program  and  the 
campuses  are  located  throughout  the  state.  The  benefit  of  a  facility  planner 
would  be  to  ensure  the  building  needs  of  the  University  System  are  identified 
and  coordinated  for  all  campuses.  Currently,  some  campuses  have  staff  qual- 
ified to  assess  construction  needs  and  estimate  cost  and  others  do  not.  A 
facility  planner  would  be  helpful  to  assess  the  needs  of  each  campus  and  put 
those  into  priority  to  make  the  best  use  of  building  funds  available  to  the 
University  System. 

APPROVAL  OF  THK  CAPITAL  CONSTRUCTION  PROJFXTS 

2.  This  list  of  project  requests  is  revised  and  put  into  priority  by  the  Depart- 
ment of  Administration  (DOA)  in  consultation  with  the  Governor's  Office  of  Budget 
and  Program  Planning,  according  to  need  and  available  revenue  (see  Appendix  1  for 
information  on  the  amount  requested  for  the  Capital  Construction  Program  (CCP)  and 
the  amount  approved  by  the  Legislature  over  the  last  four  biennia).  Following  the 
Governor's  approval  of  the  revised  list,  the  DOA  prepares  and  publishes  the  Capital 
Construction  Program  report,  which  is  submitted  to  the  Legislature  with  the  Gover- 
nor's Executive  Budget. 

3.  The  Legislature  has  the  final  authority  to  determine  which  projects  In  the  CCP 
will  be  funded  and  appropriates  funds  for  each  one.  In  certain  cases,  projects  may 
also  be  authorized  bv  the  Board  of  Regents  and  the  Governor.  (See  Appendix  ?,  MCA 
18-2-102.) 

Council  Recommendations  -  Approval  on  Capital  Construction  Projects: 

Recommendation  #1: 

The  Board  of  Examiners  should  not  be  involved  in  reviewing  or  approving  the 
Capital  Construction  Program,   Vote:   Unanimous. 

This  recommendation  supports  current  practice  which  is  adequate.  Requiring 
review  by  the  Board  of  Examiners  would  impose  another  unnecessary  step  to  the 
review  process  without  providing  any  additional  checks  and  balances. 

Recommendation  #2: 

The  current  law  that  requires  legislative  consent  to  construct  any  building 
costing  more  than  $25,000  should  be  amended  to  increase  this  amount  to 
$100,000.   Vote:   10  to  1 

Amending  this  law  would  increase  the  size  of  a  project  a  department  director, 
the  Regents,  or  other  governing  person  or  body  could  authorize  from  $25,000  to 
$100,000.  However,  because  the  agency  must  either  have  appropriated  funds 
available  or  funds  not  subject  to  legislative  appropriation  in  their  budget, 
this  provision  would  have  limited  application.  Implementation  requires 
legislations. 
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DESIGN  PROFESSIONAL  SELECTION 

4.  When  the  department  Is  ready  to  begin  work  on  a  project,  the  design  profes- 
sional selection  procedure  begins  (see  the  Architect/Engineer  Selection  Procedure, 
Appendix  3).  At  this  point,  most  projects  are  referred  from  the  Facility  Planning 
Bureau  to  the  Design  Bureau.  Currently,  on  projects  under  $100,000  there  are  no 
requirements  for  advertisement  for  DPs  by  the  DOA,  For  projects  of  less  than 
$100,000,  the  user-agency  submits  a  list  of  three  design  professionals  to  the 
Director  of  the  Department  of  Administration,  who  then  selects  one  for  approval  by 
the  Board  of  Examiners.  The  formal  selection  procedure  (Appendix  3)  Is  followed 
for  projects  over  $100,000.  In  either  case,  the  selected  DP  then  submits  a  de- 
tailed cost  proposal,  and  a  final  fee  is  negotiated  between  DOA  and  the  DP. 

Council  Recommendations  -  Design  Professional  Selection; 

Recommendation  //I: 

The  DOA  should  continue  its  current  design  professional  selection  procedure. 
Cost  should  not  be  part  of  the  selection  process  nor  should  design  profession- 
al services  be  bid.   Vote:   Unanimous 

This  recommendation  leaves  the  current  selection  procedure  used  by  the  DOA 
unchanged.  The  current  procedure  was  adequate  because  selection  is  based  on 
qualifications.  If  a  reasonable  fee  cannot  be  negotiated,  negotiations  open 
with  the  next  best  qualified. 

Recommendation  #2: 

The  user  agency  must  notify  all  local  architects  or  consulting  engineers  when 
such  design  services  are  required  on  projects  under  $100,000.  The  notifica- 
tion method  used  should  be  at  the  agency's  discretion.   Vote:   Unanimous 

Requiring  user  agencies  to  advertise  for  design  professionals  on  projects 
under  $100,000  may  impose  some  additional  work  on  user  agencies  depending  upon 
how  they  notify  DPs  of  upcoming  work  now. 

Recommendation  #3: 

The  state  should  give  preference  to  In-state  design  firms.   Vote:   Unanimous. 

The  DOA  currently  gives  preference  to  In-state  design  firms. 

Recommendation  #4: 

The  state  should  adopt  a  statement  for  design  professionals  to  sign  which 
certifies  that  they  have  not  paid  contingency  fees  to  the  contracting  agency 
or  its  representatives  to  secure  appointment.   Vote:   Unanimous. 

Currently,  design  professionals  are  not  required  to  certify  they  have  not  paid 
contingency  fees  to  secure  appointment.  Implementation  would  require  develop- 
ing such  a  statement  for  design  professionals  to  sign. 

Page  6 


Recommendation  #5: 

The  state  should  not  hire  design  professionals  on  an  annual  retainer  basis  to 
do  small  projects.   Vote:   Unanimous. 

The  DOA  does  not  hire  DPs  on  a  retainer  basis  to  do  small  projects  because 
this  would  limit  access  of  DPs  to  smaller  projects  for  the  state. 

Recommendation  ^6: 

The  Department  of  Administration  should  have  the  authority  to  appoint  design 
professionals  on  projects  costing  under  $100,000  without  concurrence  or 
approval  by  the  Board  of  Examiners.  (See  Appendix  4,  MCA  18-2-112.)  Vote: 
Unanimous . 

Giving  authority  to  the  Department  of  Administration  to  appoint  DPs  would 
result  in  elimination  of  the  requirement  for  Board  of  Examiners'  (BOE)  ap- 
proval of  appointments  on  projects  under  $100,000.  This  would  speed  up  the 
appointment  process  and  reduce  the  workload  of  the  BOE,  but  would  continue  BOE 
involvement  in  selection  of  DPs  for  large  projects.  Implementation  requires 
legislation. 


Recommendation  #7: 

After-the-fact  cost  plus  contracts  for  design  professional  services  should  not 
be  used.   Vote:   Unanimous. 

Cost  plus  contracts  are  currently  prohibited  by  law.  Allowing  such  contracts 
to  be  let  may  subject  the  state  to  unanticipated  cost  over  runs  which  would 
not  be  in  the  best  interest  of  the  state. 


IN-HOLSK  DESIGN 

5.  A/E's  staff  plans  and  designs  most  repair  and  maintenance  projects  and  many 
remodeling,  renovation,  and  new  construction  projects  under  $25,000.  User 
agencies  with  qualified  In-house  staff  may  also  do  design  work  on  these 
projects  with  DOA's  concurrence.  Neither  the  DOA  nor  any  state  agency  may  do 
design  work  on  any  construction  project  costing  more  than  $25,000,  but  they 
may  do  design  work  on  any  repair  and  maintenance  project  regardless  of  cost. 
No  agency  may  use  its  own  staff  to  do  any  construction  work  over  $5,000 
because  bids  are  required. 

Council  Recommendations  -  In-house  Design  Work: 

Recommendation  #1: 

The  DOA  should  contract  with  private  design  firms  rather  than  expanding  its 
staff  to  accomplish  work  on  small  projects  or  larger  repair  and  maintenance 
jobs  that  exceed  current  DOA  staff  resources.  The  design  costs  incurred 
should  be  charged  to  the  project  funding  source.   Vote:   Unanimous. 
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Contracting  out  excess  design  work  could  reduce  A/E's  workload  at  peak  times 
so  staff  resources  could  be  allocated  to  areas  of  greatest  need.  This  would 
allow  the  characteristically  fluctuating  workload  to  be  acconunodated  without 
substantial  increases  in  A/E's  staff.  Currently,  DOA  assesses  a  1%  fee  to  do 
design  work  on  projects  not  funded  through  the  Long  Range  Building  Program 
account,  although  this  fee  does  not  cover  DOA's  costs.  If  this  recommendation 
is  adopted,  user  agencies  would  pay  more  for  design  services  but  it  may  be 
easier  to  accommodate  the  user  agencies'  needs  and  also  reduce  A/E's  workload. 
This  could  be  done  now. 


Recommendation  /??. : 

Leave  the  system  as  It  is,  with  a  celling  of  $25,000  for  In-house  design  and 
$5,000  for  construction.   Vote:   9-yes,  2-no. 

The  rationale  for  this  recommendation,  which  supports  current  practice,  is 
that  if  these  dollar  levels  are  increased,  it  may  reduce  the  opportunities  for 
small  contractors  and  design  firms  to  do  state  work. 

PLANS,  SPECIFICATIONS,  &  COST  ESTIMATES 

6.  The  selected  DP  works  with  the  user  agency  and  DOA  to  complete  preliminary  and 
final  working  drawings.  The  DP  prepares  a  construction  cost  estimate  at  each  phase 
of  the  project  prior  to  bidding.   DOA  reviews  the  plans  and  cost  estimates. 

Counci]  Recommendations  -  Plans  &  Specifications: 

Recommendation  #1: 

The  DOA  should  review  and  accept  plans,  specifications,  and  cost  estimates. 
Vote:   Unanimous. 

The  word  "accept"  does  not  appear  to  confer  as  much  liability  or  responsibil- 
ity on  the  DOA  as  the  word  "approve"  does.  Including  cost  estimates  gives  the 
DOA  some  control  over  estimates  submitted.  Implementation  of  this  recommenda- 
tion requires  legislation  to  change  MCA  18-2-103(1) (a) ;  (see  Appendix  5). 

Recommendation  #2: 

The  DOA  should  develop  a  standard  format  for  the  boilerplate  of  the  contract 
so  the  information  that  is  similar  from  project  to  project  has  a  standard 
location  and  content  and  is  kept  up  to  date.   Vote:   Unanimous. 

A  standard  boilerplate  would  make  review  of  the  specifications  easier  for  A/E 
staff,  would  clarify  bidding  procedures  for  contractors,  and  ensure  that  the 
provisions  that  are  unchanged  from  project  to  project  are  accurate  and  consis- 
tent and  that  all  information  is  included. 
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CONSTRUCTION  CONTRACTING  METHODS 

7.  The  state  usually  solicits  bids  for  separate  mechanical,  electrical,  and 
general  contracts,  although  sometimes  a  single  general  contract  Is  let.  In-house 
staff  may  be  used  to  do  construction  work  on  projects  less  than  S5,000. 

Council  Recommendations  -  Construction  Contracting  Methods: 

Recommendation  #1: 

The  DOA,  in  consultation  with  the  user  agency  staff,  should  have  the  flexi- 
bility to  decide  whether  a  single  or  multiple  prime  contracts  should  be  used 
on  a  project.   Vote:   9-Yes ,  1-No. 

The  DOA  will  have  more  flexibility  in  deciding  whether  single  or  multiple 
prime  contracts  will  be  awarded.  Current  practice  by  the  Board  of  Examiners 
is  to  let  multiple  prime  contracts. 

Recommendation  #2: 

At  the  present  state  of  the  art,  the  state  should  not  engage  In  professional 
construction  management.   Vote:   Unanimous. 

The  primary  concern  was  that  construction  management  in  its  current  state  of 
development  may  not  be  as  cost  effective  as  conventional  contracting  methods 
due  to  the  cost  and  expertise  required  to  coordinate  the  many  contracts  that 
are  usually  let  with  construction  management. 

Recommendation  #3: 

The  deslgn-build/turnkey  method  of  construction  is  not  a  practical  option  for 
the  state.  This  concept  of  construction  should  be  rejected.  Vote:  Unani- 
mous. 

Because  deslgn-build/turnkey  projects  are  bid  as  a  package  by  a  developer,  the 
traditional  relationship  of  a  design  professional  as  a  representative  of  the 
owner  is  lost.  Tf  this  representation  Is  necessary  or  desired,  It  would  add 
cost  to  the  project.  In  addition,  the  owner,  or  a  DP  hired  bv  the  owner,  must 
develop  detailed  bid  packages  so  bids  are  comparable.  This  adds  extra  cost  to 
a  project  to  develop  this  bid  package  and  reduces  the  cost  effectiveness. 

Recommendation  #4: 

The  $5,000  dollar  limit  on  In-house  construction  should  not  be  raised.  Vote: 
9-Yes,  2-No. 

Small  projects  give  small  contractors  an  opportunity  to  get  experience  in 
state  work.  Raising  the  limit  may  reduce  the  number  of  small  jobs  that  are 
bid  out. 
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BIDDING  PROCKDURE 

8.  When  the  plans  are  complete  and  have  been  reviewed  by  the  user  agencies,  DOA 
and  state  and  local  building  code  officials,  the  DOA,  or  on  some  projects  under 
$25,000,  the  user  agency  advertises  for  bids.  Contractors'  bids  must  be  accom- 
panied by  a  10%  bid  bond  or  a  negotiable  security  of  equivalent  value. 

Council  Recommendations  -  Bidding  Procedure; 

The  Council  concurred  that  the  state  should  have  a  written  policy  covering  the 
bidding  procedure,  which  should  increase  awareness  of  the  DOA's  policies  and 
voted  specifically  that: 

Recommendation  #1: 

The  time  allowed  for  advertisement  and  solicitation  of  bids  should  remain  un- 
changed.  Vote:   Unanimous. 

There  was  concurrence  that  the  time  the  DOA  allows  for  solicitation  of  bids  is 
adequate. 

Recommendation  #2: 

The  waiving  of  bid  irregularities  should  be  left  to  the  discretion  of  DOA. 
Vote:   Unanimous. 

There  are  many  different  types  of  irregularities  and  It  is  important  for  the 
DOA  to  retain  the  flexibility  to  decide  on  the  impact  of  waiving  any  irreg- 
ularities on  a  case-by-case  basis  to  serve  the  state's  best  interests. 

Recommendation  #3: 

DOA  should  enforce  a  deadline  of  7  days  for  issuance  of  addenda  prior  to  bid 
opening.   Vote:   Unanimous. 

Strict  enforcement  of  a  seven-day  deadline  on  Issuance  of  addenda  may  result 
in  moving  bid  opening  dates  or  in  changes  by  change  order  after  contract 
award.  However,  it  should  eliminate  the  chances  of  bidders  not  receiving  all 
addenda  and  reduce  mistakes  in  bids  due  to  the  rush  to  Incorporate  last  minute 
changes. 

Recommendation  #4: 

Alternates  should  be  handled  according  to  the  best  interests  of  the  state  on  a 
proiect-by-project  basis.   Vote:   Unanimous. 

Alternates  are  included  in  a  bid  package  to  accommodate  the  price  of  a  project 
to  the  budget.  The  department  needs  to  retain  the  flexibility  to  handle 
alternates  on  a  project-by-project  basis. 
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Recommendation  #5: 

-  Prebldding  should  be  allowed  If  the  DOA  decides  It  Is  in  the  state's  best 
interest  to  do  so.   Vote:   9-Yes,  1-No. 

DOA  can  prebid  (open  bids  for  major  subcontracts  first  and  let  general  con- 
tractors submit  bids  using  these  subcontractors'  bids)  projects  now,  but  does 
not  do  this  often  because  mechanical,  electrical,  and  other  subcontractors 
must  subcontract  to  a  general  contractor  who  they  may  not  want  to  work  with. 
Bids  may  be  fewer  or  higher  to  cover  this  uncertainty. 

QUALIFIER  BIDDER 

9.  The  bids  are  opened  at  the  time  advertised  in  the  solicitation  for  bids,  and 
no  bids  are  accepted  after  opening  begins.  Immediately  after  the  bid  opening,  A/E 
prepares  a  Bid  Tabulation  sheet,  listing  every  responding  contractor's  base  bid  and 
bids  on  alternates.  All  bids  are  then  examined  to  determine  who  Is  the  lowest 
"qualified"  bidder,  who  is  entitled  by  law  to  receive  the  contract.  To  be  consid- 
ered "qualified",  a  bidder  must:  (1)  possess  a  valid  Montana  public  contractor's 
license  of  the  appropriate  classification,  (2)  not  be  working  beyond  the  deadline 
on  another  public  project,  and  (3)  furnish  the  required  bid,  performance  and 
payment  bonds  or  appropriate  security,  and  insurance. 

Council  Recommendations  -  Qualified  Bidder: 

Recommendation  #1: 

The  state  should  have  the  authority  to  waive  bid,  performance,  and  labor  and 
materials  bonds  on  projects  up  to  $25,000  on  a  project-by-project  basis  at  the 
discretion  of  the  contracting  agency.  (Current  law  appears  in  Appendix  6) 
Vote:   Unanimous. 

This  change  may  increase  opportunities  for  small  contractors  who  haven't  been 
bonded  to  do  state  work  without  tying  up  their  working  capital  which  now  must 
be  deposited  in  lieu  of  a  bond.  Tf  a  contractor  defaults,  the  state  would  be 
liable  to  pay  costs  now  covered  by  the  bonds  or  security. 

Recommendation  if2: 

-  Dispense  with  the  wording  in  the  law  that  allows  Individual  sureties.  Vote: 
Unanimous . 

The  provision  in  the  law  that  permits  individual  sureties  also  applies  to 
public  bodies  and  political  subdivisions  of  the  state  as  well  as  the  state. 
Acceptance  of  individual  sureties,  according  to  DOA  staff,  puts  the  contract- 
ing agency  in  a  position  of  increased  liability  should  a  contractor  default 
because  the  state  has  no  means  of  assessing  the  credit  of  the  persons  acting 
as  individual  sureties.  Since  a  governmental  body  may  accept  securities  in 
lieu  of  bond,  a  contractor  who  could  not,  or  preferred  not,  to  get  a  bond 
could  furnish  securities.  It  appears  that  unless  there  are  governmental 
bodies  with  the  capability  to  evaluate  individual  sureties,  and  which  want  to 
use  them,  this  change  would  have  little  adverse  Impact.  An  alternative  would 
be  to  limit  this  change  to  state  building  construction  or  construction  con- 
tracts.  Implementation  requires  legislation. 
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Recommendation  #3: 

-  Repeal  the  law  (MCA  18-2-311,  Appendix  7)  that  prevents  a  contractor  from 
bidding  on  a  public  project  when  he  is  working  past  time  on  another  public 
project.   Vote:   Unanimous. 

Interviews  with  state  and  other  governmental  bodies  Indicate  that  repealing 
the  law  preventing  contractors  from  bidding  on  public  contracts  when  working 
past  time  on  other  public  projects  would  be  beneficial.  It  would  reduce 
paperwork  for  governmental  agencies  and  eliminate  costs  for  litigation  on  this 
law  which  they  believe  Is  vague  and  difficult  to  enforce.  Implementation 
requires  legislation. 

PROCEDURE  WHEN  BIDS  EXCEED  THE  BUDGET 

10.  When  the  lowest  qualified  bidder  on  each  contract  is  determined,  A/E  prepares 
a  Financial  Recap  Indicating  the  total  amounts  for  all  construction  contracts, 
design  fees,  and  other  anticipated  project  expenses.  If  the  total  of  all  costs 
exceeds  the  funds  appropriated,  the  project  must  be  reduced  in  scope  and  re-bld. 

Council  Recommendation  -  Negotiation: 

Recommendation  #1: 

When  the  bids  cause  the  project  cost  to  exceed  the  appropriation,  the  state 
should  have  the  flexibility  to  negotiate  with  the  low  responsible  bidder,  or 
bidders,  in  the  case  of  multiple  contracts,  to  bring  the  cost  within  the 
budget  as  long  as  negotiation  would  not  affect  the  scope  or  program  of  the 
project.   Vote:   Unanimous. 

This  recommendation  is  permissive.  The  state  could  choose  not  to  negotiate, 
but  having  the  flexibility  to  do  so  would  provide  the  opportunity  to  get  a 
project  under  construction  without  incurring  extra  cost  and  time  delays 
involved  when  a  project  must  be  re-bld.  Some  states  (Colorado  and  Wisconsin) 
have  this  flexibility  now.   Implementation  requires  legislation. 

CONSTRUCTION  CONTRACT  AWARD 

11.  Upon  award  of  the  contracts  and  approval  by  the  Board  of  Examiners  when 
required,  A/E  sends  prepared  contract  documents  and  bond  forms  to  the  selected 
contractors.  In  addition,  each  contractor  is  responsible  for  obtaining  liability 
insurance  covering  himself  and  the  state.  Once  DOA  has  received  and  approved  the 
contracts,  bonds,  and  insurance,  the  contracts  are  signed  by  the  Director  who  also 
signs  as  Executive  Secretary  of  the  Board  of  Examiners.  DOA  then  submits  a  Con- 
tract Award  Report  to  the  Department  of  Revenue  to  ensure  the  required  1%  gross 
receipts  tax  will  be  credited  to  each  contractor  (MCA  15-50-206).  When  DOA  is 
satisfied  that  everything  is  in  order,  a  Notice  to  Proceed  is  issued  and  the 
project  Is  referred  from  the  Design  Bureau  to  the  Construction  Bureau. 
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Council  Recommendation  -  Construction  Contract  Award: 

Recommendation  #1: 

The  Department  of  Administration  shall  award  all  construction  contracts. 
However,  any  contract  award  which  is  protested  or  the  contract  is  awarded  to  a 
bidder  other  than  the  lowest  bidder,  shall  be  subject  to  the  approval  of  the 
Board  of  Examiners.  Vote:   Unanimous. 

This  will  speed  up  the  contract  award  process  so  contracts  can  be  let  without 
waiting  for  the  Board  of  Examiners  (BOE)  to  meet  and  approve  the  award. 
Checks  and  balances  are  adequate  because  the  contracts  are  awarded  based  on 
bid  price.  Contract  awards  that  require  judgement  calls  (protests  and  award 
to  someone  other  than  low  bidder)  will  still  be  subject  to  BOE  approval. 
Implementation  requires  legislation. 

CONSTRUCTION  CONTRACT  PAYMENT 

12.  At  a  pre-construction  conference  coordinated  by  the  selected  DP,  A/E  familiar- 
izes the  contractors  with  the  various  forms  and  procedures  required  for  state 
projects.  Once  construction  is  underway,  contractors  submit  a  monthly  payment 
request  to  the  DP,  who  verifies  the  level  of  project  completion  claimed  by  the 
contractor  and  refers  the  request  on  to  DOA  for  payment.  After  DOA  has  verified 
that  sufficient  funds  are  available,  the  1%  gross  receipts  tax  is  deducted  and 
forwarded  to  the  Department  of  Revenue.  A  10%  retainage  on  each  payment  is  also 
withheld  until  the  project  is  at  least  50%  complete.  If  the  contractor  requests 
it,  and  the  project  is  satisfactorily  on  schedule  at  this  point,  the  10%  retainage 
may  be  discontinued  at  the  discretion  of  DOA.  Otherwise,  it  is  continued  until  DOA 
is  satisfied  the  project  is  on  schedule  and  agrees  to  discontinue  the  retainage. 
This  retainage,  or  any  securities  deposited  by  the  contractor  in  lieu  of  the 
retainage,  may  be  released  all  or  in  part  by  DOA  upon  substantial  completion. 

Council  Recommendation  -  Retainage; 

Recommendation  #1: 

Upon  substantial  completion  the  state  should  determine  how  much  retainage  to 
hold  on  a  project-by-project  basis.   Vote:   Unanimous. 

This  recommendation  supports  current  practice.  The  amount  of  retainage 
depends  on  the  amount  of  work  required  to  complete  the  project.  Therefore, 
the  flexibility  to  decide  this  on  a  project-by-project  basis  needs  to  be 
retained. 

CHANGE ORDERS 

13.  Changes  are  required  on  almost  all  projects  during  construction.  Any  changes 
affecting  the  cost  or  contract  time  must  be  made  by  a  change  order  which  may  be 
initiated  by  the  user  agency,  the  contractor,  the  DP,  or  A/E.  Currently,  this  must 
be  approved  by  the  DP,  contractor,  user  agency,  DOA  (Director,  A/E,  and  Legal 
Division),  the  surety  company,  and  resident  agent.  In  the  case  of  changes  over 
$2,500  or  cumulatively  over  $5,000  or  5%,  whichever  is  less,  the  approval  of  the 
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Board  of  Examiners  is  also  required.  For  emergency  change  orders,  DOA  requires  a 
preliminary  estimate  from  the  contractor  and  approval  from  at  least  two  members  of 
the  Board  of  Examiners  before  allowing  the  contractor  to  proceed.  If  DOA  and  the 
contractor  cannot  subsequently  agree  on  the  costs  for  the  work,  the  matter  may  be 
taken  to  arbitration  and,  if  necessary,  to  district  court. 

Council  Recommendations  -  Change  Orders; 

Recommendation  #1: 

Make  a  statutory  change  (See  Appendix  5,  MCA  18-2-103(1) (d) )  placing  the 
authority  for  approval  of  change  orders  with  the  Director  of  the  Department  of 
Administration  unless  the  change  order  would: 

a.  Change  the  scope  of  the  project,  or 

b.  Force  the  cost  of  the  project  to  exceed  the  appropriation.   Vote: 
Unanimous. 

r 

Note:  According  to  the  legal  staff,  any  change  order  that  alters  the  scope  of 
the  project  would  be  considered  an  invalid  amendment  to  the  contract.  Any 
change  order  that  causes  the  project  cost  to  exceed  the  appropriation  would 
require  a  budget  amendment  to  be  valid.  Since  the  Board  of  Examiners  could 
not  approve  these  change  orders,  this  motion  has  the  effect  of  removing  the 
Board  from  approving  change  orders.  The  legislation  is  written  to  reflect 
this. 

Placing  authority  and  responsibility  for  approving  all  change  orders  with  DOA 
increases  DOA  authority  substantially,  but  also  provides  the  opportunity  to 
streamline  the  process  and  have  change  orders  approved  more  quickly.  Imple- 
mentation requires  legislation. 

Recommendation  #2: 

Changes  from  user  agencies  should  be  processed  as  follows: 

From  user  agency  to  the  design  professional  (DP) ,  from  the  DP  to  the  Architec- 
ture &  Engineering  Division  (A/E) ,  from  A/E  to  the  DP,  from  the  DP  to  the 
contractor.   Vote:   Unanimous. 

The  method  of  processing  user  agency  initiated  change  orders  was  recommended 
by  the  Council  to  limit  requests  to  contractors  for  cost  estimates  to  neces- 
sary and/or  serious  requests  for  changes.  This  may  Impose  extra  work  on  A/E 
by  requiring  review  of  a  change  order  with  respect  to  budget  and  need  before 
the  contractor  gives  a  price  and  then  again  when  the  change  order  is  approved. 

OBSERVATION/INSPECTION  BY  DP 

14.  DOA's  role  during  construction  consists  primarily  of  monitoring  the  project  to 
resolve  any  problems  involving  the  DP,  the  contractor,  and/or  the  user  agency.  A/E 
inspections  of  the  projects  are  generally  unscheduled,  and  their  frequency  depends 
on  the  complexity  of  the  project.  The  DP  is  primarily  responsible  for  ensuring  the 
project  is  constructed  according  to  plans  and  specifications  and  representing  the 
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owners'  Interests.  The  state  usually  requires  the  DP  to  visit  the  site  during 
specified  operations  as  well  as  at  a  certain  number  of  times  over  the  course  of  the 
project. 

Council  Recommendations  -  Observation/Inspection  by  the  DP; 

Recommendation  #1: 

The  state  should  not  contract  for  any  outside  Independent  inspection  on 
projects  in  addition  to  that  done  by  the  DP  or  state  staff.   Vote:   Unanimous. 

None  for  either  Issue.  These  recommendations  make  no  change  in  the  current 

system.   The  DP  is  most  familiar  with  the  project  and  is  in  the  best  position 

to  assess  the  status.  Use  of  other  inspectors  would  increase  the  project 
cost. 

Recommendation  #2: 

The  council  discussed  whether  or  not  to  use  the  term  "Inspection"  or  "observa- 
tion" in  owner-DP  agreements  when  referring  to  the  DP's  responsibilities  for 
monitoring  a  project,  but  chose  not  to  vote  on  the  Issue. 

SUBSTANTIAL  COMPLETION  &  FINAL  ACCEPTANCE 

15.  As  the  project  nears  completion,  A/E  staff,  the  DP,  and  the  contractor  make  an 
acceptance  inspection.  The  user  agency  may  be  invited,  but  is  not  required  to 
participate.  During  the  inspection,  a  "punch  list"  of  minor  repairs,  corrections, 
and  other  required  changes  is  prepared.  If  warranted  by  the  Inspection,  DOA  issues 
a  Certificate  of  Substantial  Completion  and  the  user  agency  may  begin  to  use  the 
facility.  At  this  time  the  state  assumes  responsibility  for  operation  and  mainte- 
nance of  the  facility,  and  the  warranty  period  begins.  The  contractor's  bonds 
remain  in  effect  until  the  warranty  ends. 

Council  Recommendations  -  Substantial  Completion  and  Final  Acceptance: 

Recommendation  #1: 

There  should  be  one  punch  list  submitted  by  the  DP  in  consultation  with  DOA 

and  the  user  agency  at  substantial  completion,  and  at  that  time  a  deadline 

should  be  negotiated  for  completion  of  the  punch  list  items.  Vote:  Unani- 
mous. 

It  is  A/E's  policy  to  issue  a  single  punch  list  to  the  contractor,  although 
occasionally  additional  punch  lists  are  necessary,  particularly  if  the  origi- 
nal list  was  long.  At  substantial  completion  is  an  appropriate  time  to 
determine  a  date  for  completing  punch  list  items  because  the  work  required  to 
complete  the  job  is  known. 
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Recommendation  #2: 

Leave  the  system  as  It  Is,  with  the  contract  time  and  amount  of  liquidated 
damages  stated  In  the  agreement,  and  a  deadline  for  completion  of  punch  list 
Items  stated  in  the  Certificate  of  Substantial  Completion.   Vote:   Unanimous. 

Contract  time  and  amount  of  liquidated  damages  are  currently  Included  In  the 
agreement  between  the  owner  and  contractor.  Putting  the  deadline  for  com- 
pletion of  punch  list  Items  in  the  Certificate  of  Substantial  Completion 
ensures  that  this  date  is  in  writing,  but  does  not  require  a  change  order  to 
either  include  it,  or  change  it,  as  it  would  be  if  It  were  In  the  agreement. 

CLOSEOUT  OF  PROJECT  FINANCES 

Council  Recommendation  -  Closeout  of  Project  Finances: 

No  Council  decisions  were  made  on  any  of  the  procedures  described  above. 

16.  The  contractor  works  on  the  "punch  list"  jobs  during  the  Initial  occupation  of 
the  building  by  the  user  agency.  Once  these  jobs  are  satisfactorily  completed  and 
the  building  has  been  accepted,  the  contractor  submits  to  DOA  an  Affidavit  on 
Behalf  of  Contractor  certifying  that  he  has  met  his  financial  obligations  to  all 
suppliers,  subcontractors,  other  financial  obligations  on  the  project,  and  requests 
final  payment.  The  DP  receives  final  payment  only  after  the  contractors  are  paid 
and  the  final  "as  built"  plans  are  submitted  to  DOA. 

When  all  final  paj^nents  have  been  made  and  there  is  no  reason  to  expect  further 
expenditures  against  the  project's  budget,  A/E  prepares  a  Project  Completion  Report 
listing  the  expenditures  from  each  of  the  project's  appropriations,  total  expendi- 
tures, and  any  amounts  to  be  reverted  to  each  funding  source. 
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COUNCIL  RECOMMENDATIONS  NOT  DIRECTLY  RELATED  TO 
BUILDING  CONSTRUCTION  PROCESS 

Several  issues  discussed  by  the  Council  are  not  directly  related  to  specific 
operations  of  the  construction  process  and  are  described  below: 

DELEGATION  OF  PROJECT  ADMINISTRATION 

1.  Council  Recommendation:  The  Department  of  Administration  shall  provide 
project  administration  for  all  projects  over  $5,000.  However,  the  department 
may  delegate  any  or  all  of  the  project  administration  activities  to  a  user 
agency  on  a  project-by-project  basis  if  that  agency,  as  determined  by  the 
department,  has  the  expertise  to  provide  the  administration.   Vote:   Unanimous 

Impact: 

The  recommendation  changes  the  language  in  the  law  to  allow  the  Department  of 
Administration  (DOA)  to  delegate  authority  for  project  administration.  It 
gives  the  DOA  the  flexibility  to  delegate  to  user  agencies  based  on  their 
expertise,  or  other  criteria  established  by  the  DOA.  This  change  also  removes 
the  $25,000  celling  on  the  size  of  project  that  can  be  delegated,  and  sim- 
plifies the  language  of  the  law  and  clarifies  the  responsibilities  of  the  DOA, 
and  those  of  user  agencies,  and  should  make  the  projects  easier  to  administer. 
Implementation  requires  legislation 

ACCRUAL  OF  FUNDS  TO  ALLOW  AWARD  OF  CERTAIN  CONTRACTS  PAST  FISCAL  YEAR  END, 

2.  Council  Recommendation:  Amend  the  current  law  to  allow  funds  to  be  accrued 
through  an  inter-  or  intra-agency  agreement  between  the  DOA  and  the  user 
agency  wanting  to  have  the  work  done.  The  funds  must  be  expended  by  the  end 
of  the  next  fiscal  year,  but  may  not  be  carried  over  the  blennlum. 

Impact: 

Currently,  if  an  agency  submits  a  request  near  the  fiscal  year  end  for  a 
project  that  has  been  included  In  their  budget,  this  cannot  be  done  in  compli- 
ance with  the  law.  The  proposed  changes  would  allow  contracts  between  user 
agencies  and  the  DOA  to  be  written  that  would  obligate  funds  and  permit  them 
to  be  carried  over  one  FYE.  This  process  would  allow  automatic  reversion  of 
unexpended  funds  at  the  next  fiscal  year  end,  but  funds  could  not  be  carried 
over  from  one  blennlum  to  another.  As  a  party  to  these  contracts,  the  DOA 
would  retain  control  of  projects  accepted,  and  the  conditions  of  acceptance  of 
projects  on  which  contracts  would  be  let  past  the  FYE.  Implementation  re- 
quires legislation. 
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CONTRACTOR  LICENSING 

3.  Council  Recommendation  Contractor  Licensing  -  Montana  should  adopt  a 
competency-based  public  contractor  licensing  law  using  the  Nevada  contractor 
licensing  law  as  a  guideline.   The  Council  voted  to: 

-  Prepare  legislation  to  strengthen  the  existing  public  contractors  licensing 
law  and  recommend  that  the  concept  of  competency-based  licensing  apply  to 
contractors  engaged  In  private  work.   Vote:   12  Yes,  1  No. 

-  Establish  a  Contractor  Licensing  Board  and  have  it  consist  of  a  membership 
which  includes  one  member  each:  building,  engineering,  electrical,  mechani- 
cal, and  specialty  contractors,  and  two  public  members. 

-  Require  contractors  to  submit  a  certified  financial  statement  prepared  by  a 
CPA  for  licensing  purposes.   Vote:   10  Yes,  3  No. 

Impact: 

The  recommendation  would  strengthen  the  current  licensing  law.  Public  con- 
tractors would  be  licensed  according  to  classifications  consistent  and  with 
established  usage  and  procedure  in  the  construction  business,  bid  limits  would 
be  Imposed  based  upon  a  contractor's  financial  responsibility,  experience,  and 
knowledge  of  the  trade (s)  in  which  the  contractor  wanted  to  be  licensed  and 
business  laws.  An  Increase  in  staff  would  be  required  to  Implement  the  law 
and  start  up  money  would  be  necessary,  but  future  expenses  would  be  covered  by 
fees  collected.   Implementation  requires  legislation. 

CONTRACTING  OFFICER  FOR  100%  FEDERALLY  FUNDED  PROJECTS 

A.  Council  Recommendation:  The  state  should  accept  the  concept  of  utilizing 
federal  funds,  and  let  the  Department  of  Administration  (DOA)  and  the  Legisla- 
ture work  out  the  legislation.   Vote:   Unanimous. 

NOTE:  Currently,  the  Department  of  Military  Affairs  may  not  accept  100% 
federal  funds  for  work  to  be  done  on  federal  land  without  legislative  ap- 
proval. DOA  may  not  act  as  contracting  office  for  these  projects  because  they 
are  not  owned  or  to  be  owned  by  the  state  as  required  in  MCA  18-2-101.  It  is 
anticipated  that  the  legislation  mentioned  above  would  expand  the  definition 
of  the  word  "building"  in  MCA  18-2-101  to  include  facilities  of  benefit  to  the 
state,  but  not  to  be  owned  by  the  state.  This  would  allow  the  DOA  to  act  as 
the  contracting  officer  for  these  federally  funded  projects. 

Impact : 

Allowing  DOA  to  act  as  the  contracting  officer  would  expose  the  state  to 
similar  liability  as  for  any  projects  that  are  owned  or  to  be  owned  by  the 
state.  However,  it  would  be  beneficial  to  have  the  contract  administration 
managed  by  persons  who  have  expertise  in  construction. 
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PREFERENCE  FOR  RESIDENT  BIDDERS 

Council  Reconunendatlon;  Montana  should  adopt  a  reciprocal  contractors' 
preference  law  for  construction  performed  for  the  state  and  political 
subdivisions  that  are  specified  in  18-1-102,  MCA.  (See  Appendix  8.)  Vote: 
Unanimous. 

Impact : 

This  would  remove  the  imposition  of  3%  preference  for  all  in-state  bidders  on 
public  construction  work.  This  would  eliminate  the  necessity  of  checking 
residence  of  contractors  from  states  with  no  preference  or  reciprocal  laws, 
but  it  would  require  knowledge  of  other  states'  preference  laws.  In  cases 
where  no  preference  would  be  applied,  the  state  may  be  able  to  get  the  work 
done  at  a  lower  cost.  Under  the  current  law,  the  state,  political  subdi- 
visions, school  districts,  agencies.  Boards,  Commissions,  and  public  corpo- 
rations have  to  pay  up  to  3%  more  if  the  low  bidder  is  from  out-of-state 
because  the  contract  must  be  awarded  to  the  second  low  bidder  if  that  bidder 
is  a  Montana  resident  whose  bid  is  not  more  than  3%  higher  than  the  low  bid. 
Implementation  requires  legislation. 
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APPENDIX  1 
OVKRVIKW  OF  THE  CAPITAL  CONSTRUCTION  PRO(iRAM 


The  Capital  Construction  Program  (CCP)  Is  presented  to  the  Legislature  every  two 
years  as  a  part  of  the  Executive  Budget.  Money  Is  appropriated  for  each  project, 
with  the  exception  of  some  major  repair  and  maintenance  projects.  The  funds  come 
from  the  cigarette  tax  which  Is  earmarked  for  this  program.  Interest  earnings  on 
investments,  federal  and  private  money,  other  funds,  and  proceeds  from  bond  sales. 
The  Department  of  Administration  Is  responsible  for  planning  and  administering  this 
program. 

In  addition,  money  Is  appropriated  to  agencies  for  repair  and  maintenance  in  their 
operating  budgets.  These  funds  may  be  administered  by  the  agency  or  the  Architec- 
ture and  Engineering  Division  of  the  Department  of  Administration,  depending  upon 
each  agency's  interest  and  ability  in  administering  these  projects. 

The  Governor's  request  for  the  Capital  Construction  Program  is  submitted  to  the 
Legislature,  and  the  Legislature  may  make  any  changes  in  it  it  deems  appropriate. 
The  table  below  shows  the  appropriation  authority  requested  in  the  Executive  Budget 
and  the  amount  provided  by  the  Legislature  for  the  cash  and  bonded  programs  for  the 
last  four  biennla. 


TABLE  2 


Blennlum- 
Program 


Governor' s 
Request 


Legislative 
Appropriation 


1977-79 
Cash 
Bonded 
Total 

19/9- «1 
Cash 
Bonded 
Total 


$27,797,920 

-0- 
$27,797,920 

$19,761,200 

10,032,000 

$29,793,200 


$29,757,090 

2,275,000 

$32,032,090 

$32,342,037 

19,130,000 

$51,472,037 


1981-83 
Cash 
Bonded 
Total 


$18,861,358 

23,919,633 

$42,780,991 


$24,976,045 

36,550,505 

$61,526,550 


1983-85 
Cash 
Bonded 
Total 


$28,444,475 

35,943,815 

$64,388,290 


$26,563,174 

39.334,695 

$65,897,869 
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APPENDIX  2 


18-2-102.  Authority  to  construct  buildings.  (1)  Except  as  provided 
in  subsection  (2)  of  this  section,  a  building  costing  more  than  $25,000  may 
not  be  constructed  without  the  consent  of  the  legislature.  When  a  building 
costing  more  than  $25,000  ia  to  be  financed  in  such  a  manner  as  not  to 
require  legislative  appropriation  of  moneys,  such  consent  may  be  in  the  form 
of  a  joint  resolution. 

(2)  (a)  The  governor  may  authorize  the  emergency  repair  or  alteration  of 
a  building. 

(b)  The  regents  of  the  Montana  university  system  may  authorize  the  con- 
struction of  revenue-producing  facilities  referred  to  in  20-25-312  if  they  are 
to  be  financed  wholly  from  the  revenues  therein  described. 

(c)  The  regents  of  the  Montana  university  system,  with  the  consent  of  the 
governor,  may  authorize  the  construction  of  a  building  that  is  financed 
wholly  with  federal  or  private  moneys  if  the  construction  of  the  building  will 
not  result  in  any  new  programs. 

History:  Eil  S<c  16,  Ch.  27^,  U  1963;  und.  S«c  2.  Ck.  13,  L.  1967;  aad.  See.  83.  Ch.  326,  L. 
1974;  R.C.M.  1947,  82-3316. 

Cross-References  Revenua-producing  facilities  —  powers  of 

Long-range  building  program  bonds.  Title  17,  regents.  20-25-302. 

ch.  5,  part  4.  Construction  project  at  Montana  State  Uni-- 

Employment  security  building  bonds.  Title  versity     and     Eastern     Montana     College, 

17,  ch.  5,  part  6.  20-25-431. 

Long-range   building   program   and    budget. 
Title  17,  ch.  7,  part  2. 
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APPENDIX  3 

STATK  OF  MONTANA 

ARCHITECT/ENGINEER  SELECTION  PROCEDURES 


1.  Using  agency  notifies  Architecture  and  Engineering  Division  of  need  for  an 
architect  or  engineer. 

2.  Architecture  and  Engineering  Division  reviews  proposed  project  for  funding, 
authorization,  need,  etc. 

3.  On  projects  under  $100,000,  using  agency  need  not  interview,  but  recommends  3 
firms  to  the  Director  of  the  Department  of  Administration. 

A.  On  projects  costing  $100,000  or  more,  the  Architecture  and  Engineering  Divi- 
sion advertises  for  professional  services. 

5.  Interested  A/E  firms  submit  state  form  116  to  the  Architecture  and  Engineering 
Division. 

6.  A  pre-selectlon  committee  selects  7  firms  fromt  hose  responding.  (When  7  or 
less  firms  submit  for  consideration,  all  are  Included  on  the  short  list.) 

7.  The  A/E  firms  making  the  short  list  are  given  an  outline  program  and  scope  of 
services  to  familiarize  each  firm  with  the  project.  The  using  agency  inter- 
views each  firm  on  the  short  list. 

8.  Using  agency  recommends  3  firms  to  the  Director  of  the  Department  of  Adminis- 
tration. 

9.  The  Director  of  the  Department  of  Administration  and  an  evaluation  committee 
evaluate,  rank,  and  select  a  firm  for  the  project,  subject  to  concurrence  of 
the  State  Board  of  Examiners. 

10.  The  A/E  Division  requests  a  cost  proposal  from  the  selected  firm  based  on  the 
outline  program  and  scope  of  services  as  provided. 

11.  The  cost  proposal  is  reviewed  and  a  fee  is  negotiated  by  the  Department  of 
Administration.  If  agreement  is  not  reached,  negotiations  terminate  and  a 
proposal  is  requested  from  the  next  ranked  firm. 
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18-2-112.    Appointment  of  architects  and  consulting  engineers. 

The  department  of  administration  shall  appoint  any  architect  or  consulting 
engineer  retained  for  work  on  any  building  to  be  constructed,  remodeled,  or 
renovated  by  the  state  of  Montana,  its  boards,  institutions,  and  agencies  from 
a  list  of  three  architects  or  consulting  engineers  proposed  by  the  state  board, 
institution,  or  agency  where  the  work  is  to  be  done.  Such  appointment  shall 
be  subject  to  the  approval  of  the  state  board  of  examiners.  The  department 
need  not  appoint  an  architect  or  consulting  engineer  for  repair  or  mainte- 
nance projects. 

HUtory:     En.  Sec  19,  Cb.  271,  L.  1M3;  and.  Sec  I.  Ch.  231,  U  1%5;  amd.  Sec  1,  Cb.  S3,  L 
1973;  and.  Sec  9«,  Cb.  326,  L.  1974;  R.C.M.  1947.  82-3319;  amd.  Sec  4,  Cb.  491.  L.  1983. 

Compiler'a  Commeot*  Croaa-Referencea 

1983  Amendment:  Inserted  last  aenUnce.  Appointment  of  architect,  18-3-102. 
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18-2-103.    Supervision  of  construction  of  buildings.  (1)  For  the 

construction  of  a  building  costing  more  than  $25,000,  the  department  of 
administration  shall: 

(a)  review  and  approve  all  plans  and  working  drawings  prepared  by  archi- 
tects; 

(b)  approve  all  bond  issues  or  other  Hnancial  arrangements  and  supervise 
and  approve  the  expenditure  of  all  moneys; 

(c)  under  the  supervision  and  with  the  approval  of  the  board  of  examin- 
ers, solicit,  accept,  and  reject  bids  and  award  all  contracts  to  the  lowest  qual- 
ified bidder  considering  conformity  with  specifications  and  terms  and 
reasonableness  of  bid  emiount; 

(d)  review  and,  with  the  consent  of  the  board  of  examiners,  approve  all 
change  orders; 

(e)  accept  the  building  when  completed  according  to  approved  plans  and 
speciHcations. 

(2)  For  repair  and  maintenance  projects,  the  supervision,  approval,  and 
consent  of  the  board  of  examiners  are  not  required. 

(3)  Before  any  contract  under  subsection  (1)  is  awarded,  two  formal  bids 
must  have  been  received,  if  reasonably  available. 

(4)  The  department  of  administration  is  responsible  for  concurring  in 
construction  projects  where  the  proposed  cost  is  less  than  $25,000  but  more 
than  $5,000.  Before  any  contract  under  this  subsection  is  approved  ..for  con- 
struction, alteration,  repair,  maintenance,  or  improvement,  at  least  three 
informal  bids,  if  reasonably  available,  shall  be  procured  from  bona  fide  con- 
tractors duly  licensed  as  such  in  the  state  of  Montana. 

(5)  The  department  need  not  require  the  provisions  of  Montana  law  relat- 
ing to  advertising,  bidding,  or  supervision  where  proposed  construction  costs 
are  less  than  $5,000. 

(6)  For  the  construction  of  buildings  owned  or  to  be  owned  by  a  school 
district,  the  department  of  administration  shall,  upon  request,  provide 
inspection  to  insure  compliance  with  the  plans  and  specifications  for  the  con- 
struction of  such  buildings.  "Construction"  shall  include  construction,  repair, 
alteration,  equipping,  and  furnishing  during  construction,  repair,  or  altera- 
tion. These  services  shall  be  provided  at  a  cost  to  be  contracted  for  between 
the  department  of  administration  and  ihe  school  district,  with  the  receipts 
to  be  deposited  in  the  department  of  administration's  construction  reg\ilation 
account  in  a  state  special  revenue  fund. 

(7)  It  is  the  intent  of  the  legislature  that  student  housing  and  other  facili- 
ties constructed  under  the  authority  of  the  regents  of  the  university  system 
are  subject  to  the  provisions  of  subsections  (1)  through  (3)  of  this  section. 

History:  En-  S«c.  17,  Ch.  271,  U  1963;  amd.  Sec.  2,  Ch.  264,  U  1969;  amd.  S«c.  2,  Ch.  24.  U 
1973;  amd.  S*c.  98,  Ch.  326.  U  1974;  amd.  S«c.  2,  Cli.  487,  L.  1977;  R.C.M.  1947,  82-3317;  and. 
S«c.  1,  Ch.  16,  L  1979;  amd.  S«c.  15,  Ch.  281,  U  1983;  amd.  S«c.  2.  Ch.  491,  U  1983. 

Compiler's  Comments  Long-range  building  program  bonds.  Title  17, 

1983  Amendments:  Chapter  281,  at  end  of  ch.  5,  part  4. 

(6),  substituted  "regulation  account  in  the  slate  Bids  required  —  advertising,  18-2-301. 

special  revenue  fund"  for  "revolving  account  in  School  districts  —  conflicts  of  interest,  letting 

the  revolving  fund".  contracts,  and  calling  for  bids,  20-9-204. 

Chapter  491  inserted  (2);  and  In  (4).  after  Construction  project  at  Montana  Sute  Uni- 

"alteration"  inserted  "repair,  maintenance,",  versity     and     Eastern     Montana     College, 

20-25-431. 
Cross-References 

Bond  issues.  Title  17,  ch.  5. 
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18-2-201.  Bonding  requirements.  (1)  Whenever  any  board,  council, 
commission,  trustees,  or  body  acting  for  the  state  or  any  county,  municipal- 
ity, or  any  public  body  shall  contract  with  any  person  or  corporation  to  do 
any  work  for  the  state,  county,  or  municipality  or  other  public  body,  city, 
town,  or  district,  such  board,  council,  commission,  trustees,  or  body  shall 
require  the  corporation,  person,  or  persons  with  whom  such  contract  is  made 
to  make,  execute,  and  deliver  to  such  board,  council,  commission,  trustees,  or 
body  a  good  and  sufficient  bond  with  two  or  more  sureties  acceptable  to  the 
governmental  body  letting  the  contract,  or  with  a  licensed  surety  company  as 
surety,  conditioned  that  such  corporation,  person,  or  persons  shall: 

(a)  faithfully  perform  all  of  the  provisions  of  such  contract; 

(b)  pay  all  laborers,  mechanics,  subcontractors,  and  materialmen;  and 

(c)  pay  all  persons  who  shall  supply  such  corporation,  person  or  persons, 
or  subcontractors  with  provisions,  provender,  material,  or  supplies  for  the 
carrying  on  of  such  work.  I 

(2)  A  copy  of  such  bond  shall  be  filed  with  the  county  clerk  and  recorder 
of  the  county  where  such  work  is  performed  or  improvement  made  or,  if  to 
be  performed  in  more  than  one  county,  then  with  the  county  clerk  of  either 
county,  except  in  cases  of  cities  and  towns,  in  which  case  such  bond  shall  be 
filed  with  the  city  or  town  clerk  thereof. 

(3)  Notwithstanding  the  provisions  of  (1)  and  (2)  above,  the  state  or  other 
governmental  entity  may,  in  lieu  of  a  surety  bond,  permit  the  deposit  with 
the  contracting^  governmental  entity  or  agency  the  following  securities  in  an 
amount  at  least  equal  to  the  contract  sum  to  guarantee  the  faithful  perform- 
ance of  the  contract  and  the  payment  of  all  laborers,  suppliers,  materialmen, 
mechanics,  and  subcontractors: 

(a)  lawful  money  of  the  United  States;  or 

(b)  a  cashier's  check,  certified  check,  bank  money  order,  or  bank  draft, 
drawn  or  issued  by  any  banking  corporation  incorporated  under  the  laws  of 
the  state  of  Montana  or  by  a  national  banking  association  located  in  Mon- 
tana; or 

(c)  certificates  of  deposit  or  money  market  certificates  issued  by  any  bank 
or  savings  and  loan  association  licensed  to  do  business  in  Montana. 

History:  En.  Sec.  I.  Ch.  20,  L.  I93J;  re-tn.  Sec.  5668.41,  R.C.M.  1935;  R.C.M.  1947,  6-401(p«rl); 
amd.  Sec.  I.  Ch.  602,  L.  1981. 

Compiler's  Comments  "surety  company";  added  subsection  (3);  and 

]9&\  Amendment:  In  (1)  near  the  end  of  the  made  minor  changes  in  punctuation, 
lead-in  to  (a),  (b).  and  (c),  inserted  "acceptable 

to  the  governmental  body  letting  the  contract"  Cross-References 

after  "sureties"  and  inserted  "licensed"  before  Suretyship,  Title  28,  ch.  11,  part  4. 

18-2-202.  Failure  to  require  bond.  If  any  board,  council,  commis- 
sion, trustee,  or  body  acting  for  the  state  or  any  board  of  county  commission- 
ers or  any  mayor  and  common  council  of  any  incorporated  city  or  town  or 
tribunal  transacting  the  business  of  any  such  municipal  corporation  shall  fail 
to  take  such  bond,  cash,  checks,  drafts,  money  orders,  or  certificates  of 
deposit  as  herein  required,  the  state  or  such  county,  incorporated  city  or 
town,  or  other  municipal  corporation  shall  be  liable  to  the  persons  mentioned 
in  18-2-201  to  the  full  extent  and  for  the  full  amount  of  all  of  such  debts 
so  contracted  by  any  such  subcontractor  as  well  as  such  contractor. 

History:  En.  Sec.  .1,  Ch.  20.  L.  1931;  re-en.  S«c.  5668.43.  R.C.M.  1935;  R.C.M.  1947,  6-403;  amd. 
S*c.  2,  Ch.  602,  U  1981. 

Compiler's  Comments  Cross-References 

1981  Amendment:  Inserted  ",  cash,  checks.  Liens,  Title  71,  ch.  .1. 

drafts,  money  orders,  or  certificates  of  deposit" 
after  "such  bcind"  in  the  middle  of  the  .section. 
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18-2-311.  Restriction  on  submitting  additional  bids  when 
working  beyond  contract  time.  A  public  contractor,  as  defined  in 
37-71-101,  who  has  been  awarded  a  contract  by  the  state  of  Montana  or  amy 
board,  commission,  or  department  thereof  or  by  any  board  of  county  compis- 
sioners  or  by  any  city  or  town  council  or  agency  thereof  for  the  construction 
or  reconstruction  of  a  public  work  and  is  working  beyond  the  contract  time 
(including  any  authorized  time  extensions)  shall  not  submit  any  additional 
bids  or  proposals  or  enter  into  any  additional  contract  with  any  public 
agency  of  the  state  of  Montana,  county,  or  city  thereof  until  he  has  com- 
pletely executed  the  contract  upon  which  he  is  working  beyond  contract  time 
and  all  supplemental  agreements  thereto. 
History:    Eo.  Sec  1,  Cli.  141.  1-  I9«7:  R.C.M.  1947,  82-1927. 

Cross-References 

Competitive  bidding,  60-2-112. 
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18-1-102.  State  contracts  to  lowest  resident  bidder.  (1)  In  order 
to  provide  for  an  orderly  administration  of  the  business  of  the  state  of  Mon- 
tana in  awarding  contracts  for  materials,  supplies,  equipment,  construction, 
repair,  and  public  works  of  all  kinds,  it  shall  be  the  duty  of  each  board,  com- 
mission, officer,  or  individual  charged  by  law  with  the  responsibility  for  the 
execution  of  the  contract  on  behalf  of  the  state,  board,  commission,  political 
subdivision,  agency,  school  district,  or  a  public  corporation  of  the  state  of 
Montana  to  award  such  contract  to  the  lowest  responsible  bidder  who  is  a 
resident  of  the  state  of  Montana  and  whose  bid  is  not  more  than  3%  higher 
than  that  of  the  lowest  responsible  bidder  who  is  a  nonresident  of  this  state. 

(2)  In  awarding  contracts  for  purchase  of  products,  materials,  supplies,  or 
equipment,  such  board,  commission,  officer,  or  individual  shall  award  the 
contract  to  any  such  resident  whose  offered  materials,  supplies,  or  equipment 
are  manufactured  or  produced  in  this  state  by  Montana  industry  and  labor 
and  whose  bid  is  not  more  than  3  %  higher  than  that  of  the  lowest  responsi- 
ble resident  bidder  whose  offered  materials,  supplies,  or  equipment  are  not 
so  manufactured  or  produced,  provided  that  such  products,  materials,  sup- 
plies, and  equipment  are  comparable  in  quality  and  performance. 

(3)  This  requirement  shall  prevail  whether  the  law  requires  advertisement 
for  bids  or  does^ot  require  advertisement  for  bids,  and  it  shall  apply  to  con- 
tracts involving  funds  obtained  from  the  federal  govenmient  unless  expressly 
prohibited  by  the  laws  of  the  United  States  or  regulations  adopted  pursuant 
thereto. 

History:     En.  S«c.  1.  Ch.  183.  L  1%1;  amd.  Sec  1,  Ch.  197,  U  1969;  R.C.M.  1947,  82-1924. 


Crosa-References 

Competitive  bids  for  county  road  contracts, 
7-14-2404. 

Contracts  for  bridges.  7-14-2406. 

Award  of  contract  by  local  improvement  dis- 
trict, 7-14-2716. 

Preference  of  Montana  labor  in  public  works 
—  wages  —  federal  exception,  18-2-403. 


Small  business  set-asides,  18-5-304. 

Construction  with  other  sections  —  small 
btisiness  preferences,  18-5-308. 

Letting  contracts  for  school  facilities, 
20-6-606. 

School  districts  —  contracts  with  Montana 
firms  encouraged,  20-6-635. 

Competitive  bidding  —  highways,  SO-2-112. 
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PERSONS  SUBMITTING  TESTIMONY 


The    following    Is   a    list    of   persons   who    testified    In   writing    or    in   person   before    th 
Council. 


1.  Ed  Avers 

2.  Bill  Belforte 

3.  Cliff  Blankenshlp 

4.  Morris  Brusett 

5.  Bob  Bushmaker 

6.  Ken  Cottrlll 

7.  Irving  Dayton 

8.  Irv  Delllnger 

9.  Adj.  Gen.  James  Duffy 

10.  Bob  Durand 

11.  Wayne  Edsall 

12.  Gene  Fenderson 

13.  H.  S.  "Sonny"  Hanson 

14.  Phi]  Hauck 

15.  Tom  Herzig 

16.  Clarence  Hester 

17.  Steve  Joppa 

18.  Jim  Lechner 

19.  Beverly  Love joy 

20.  William  Martel 

21.  Bill  Olson 

22.  Ted  Parker 

23.  Bill  Pierce 

24.  Isabelle  Plstelak 

25.  Craig  Roloff 

26.  J.  Michael  Scott 

27.  Jeff  Shoqulst 

28.  Lewie  Stackpole 

29.  James  Tarr 

30.  Bob  Taylor 

31.  Steve  Winter 


Montana  College  of  Mineral  Science  &  Technology 

Sheet  Metal  &  Air  Conditional  Contractors  Nat'l  Assn. 

Sletten  Construction  Company 

Department  of  Administration 

Self 

Department  of  Military  Affairs 

Montana  University  System 

Montana  Building  Material  Dealers  Assn. 

Department  of  Military  Affairs 

United  States  Fidelity  &  Guaranty  Company 

Edsall  Construction  Company 

Laborer's  International  Union  -  Local  254 

Montana  Technical  Council 

Department  of  Administration  (A/E) 

National  Electric  Contractors  Assn. 

Department  of  Administration  (A/E) 

Department  of  Fish,  Wildlife  &  Parks 

Billings  Contractors  Council 

Yellowstone  Plumbing  Company 

Martel  Construction  Company 

Montana  Contractors  Assn. 

University  of  Montana 

Home  Builders  Assn. 

Occupational  &  Professional  Licensing,  Commerce 

Montana  State  University 

Self 

Foss  &  Associates 

Dana,  Larson,  Roubal  &  Assoc. 

Spildie  Construction  Company 

Taylor  Construction  Company 

Governor's  Council  on  Management 
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PROPOSED  LEGISLATION 

The  proposed  legislation  that  follows  has  been  reviewed  by  legal  counsel,  but  has 
not  been  reviewed  by  the  Legislative  Council  staff,  and  therefore,  is  subject  to 
change . 

Index  to  Legislation 

Subject-  Page 

Require  the  Department  of  Administration  to  review  and  accept  plans, 

specifications  and  cost  estimates  pertaining  to  state  building  projects   ...  30 

Permit  negotiation  with  the  lowest  responsible  bidder  on  building  construc- 
tion projects  when  all  bids  cause  the  project  costs  to  exceed  the  appropri- 
ated funds 32 

Eliminate  the  requirement  for  Board  of  Examiners'  approval  of  change  orders   .  .  33 

Repeal  the  restriction  on  submitting  bids  by  public  contractors  when  working 

beyond  contract  time 35 

Establish  a  reciprocal  preference  law  for  bidders  on  construction  projects  and 

eliminate  the  current  y/.   preference  for  said  bidders 37 

Provide  for  the  licensing  and  revocation  of  licenses  of  public  contractors. 
Create  a  Board  of  Public  Contractors  to  regulate  and  license  public  con- 
tractors   .  38 

Allow  the  Department  of  Administration  to  waive  the  requirement  for  perfor- 
mance, labor  and  materials  bonds  or  bid  security  on  construction  contracts 
under  $25,000 ^9 

Limit  the  requirement  for  Board  of  Examiners'  approval  of  appointments  of 

architects  and  consulting  engineers  to  projects  costing  more  than  $100,000  .  .  51 

Generally  revise  the  laws  relating  to  the  authority  and  responsibility  of  the 

Department  of  Administration  for  supervising  building  projects  52 

Allow  the  encumbrance  at  fiscal  year  end  of  appropriations  for  repair,  main- 
tenance and  renovation  projects   54 

Increase  the  limit  on  the  cost  of  a  building,  as  defined  in  18-2-101,  MCA, 

that  may  be  constructed  without  legislative  consent   55 

Eliminate  the  provision  In  the  law  allowing  individual  sureties  on  public 

works  projects 56 

Eliminate  the  requirement  for  Board  of  Examiners'  approval  of  certain  con- 
struction contract  awards   58 


Page  29 


L.C. 

BILL  NO,  

INTRODUCED  BY 


BY  REQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  REQUIRE  THE  DEPARTMENT  OF  ADMINISTRA- 
TION TO  REVIEW  AND  ACCEPT  PLANS,  SPECIFICATIONS  AND  COST  ESTIMATES  PERTAINING 
TO  STATE  BUILDING  PROJECTS;  AMENDING  SECTION  18-2-103,  MCA;  AND  PROVIDING  AN 
IMMEDIATE  EFFECTIVE  DATE." 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  18-2-103,  MCA,  Is  amended  to  read: 

"18-2-103.  Supervision  of  construction  of  buildings.  (1)  For  the 
construction  of  a  building  costing  more  than  $25,000,  the  department  of 
administration  shall: 

(a)  review  and  approve  accept  all  plans,  specifications,  and  cost 
estimates  and — woyMrrg--  dravl-ttys  prepared  by  architects-f  or  consulting 
engineers; 


(b)  approve  all  bond  issues  or  other  financial  arrangements  and 
supervise  and  approve  the  expenditure  of  all  moneys; 

(c)  under  the  supervision  and  with  the  approval  of  the  board  of 
examiners,  solicit,  accept,  and  reject  bids  and  award  all  contracts  to 
the  lowest  qualified  bidder  considering  conformity  with  specifications 
and  terms  and  reasonableness  of  bid  amount; 

(d)  review  and,  with  the  consent  of  the  board  of  examiners,  approve 
all  change  orders; 

(e)  accept  the  building  when  completed  according  to  approved  ac- 
cepted  plans  and  specifications. 

(?)  For  repair  and  maintenance  projects,  the  supervision,  approval, 
and  consent  of  the  board  of  examiners  are  not  required. 

(3)  Before  any  contract  under  subsection  (1)  is  awarded,  two  formal 
bids  must  have  been  received,  if  reasonably  available. 

(4)  The  department  of  administration  is  responsible  for  concurring 
in  construction  projects  where  the  proposed  cost  is  less  than  $25,000  but 
more  than  $5,000.  Before  any  contract  under  this  subsection  is  approved 
for  construction,  alteration,  repair,  maintenance,  or  improvement,  at 
least  three  informal  bids,  if  reasonably  available,  shall  be  procured 
from  bona  fide  contractors  duly  licensed  as  such  in  the  state  of  Montana. 

(5)  The  department  need  not  require  the  provisions  of  Montana  law 
relating  to  advertising,  bidding,  or  supervision  where  proposed  construc- 
tion costs  are  less  than  $5,000. 

(6)  For  the  construction  of  buildings  owned  or  to  be  owned  by  a 
school  district,  the  department  of  administration  shall,  upon  request, 
provide  inspection  to  Insure  compliance  with  the  plans  and  specifications 
for  th  construction  of  such  buildings.  "Construction"  shall  include 
construction,  repair,  alteration,  equipping,  and  furnishing  during 
construction,  repair,  or  alteration.  These  services  shall  be  provided  at 
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a  cost  to  be  contracted  for  between  the  department  of  administration  and 
the  school  district,  with  the  receipts  to  be  deposited  In  the  department 
of  administration's  construction  regulation  account  In  a  state  special 
revenue  fund. 

(7)  It  Is  the  intent  of  the  legislature  that  student  housing  and 
other  facilities  constructed  under  the  authority  of  the  regents  of  the 
university  system  are  subject  to  the  provisions  of  subsections  (1) 
through  (3)  of  this  section. 

NEW  SECTION.  Section  2.  Effective  date.  This  act  is  effective  on 
passage  and  approval. 


-  end  - 
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L.C. 

BILL  NO.  

INTRODUCED  BY 


BY  REQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 

A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  PERMIT  NEGOTIATION  WITH  THE  LOWEST 
RESPONSIBLE  BIDDER  ON  BUILDING  CONSTRUCTION  PROJECTS  WHEN  ALL  BIDS  CAUSE  THE 
PROJECT  COSTS  TO  EXCEED  THE  APPROPRIATED  FUNDS;  AMENDING  SECTION  18-2-105, 
MCA;  AND  PROVIDING  AN  IMMEDIATE  EFFECTIVE  DATE." 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  18-2-105,  MCA,  Is  amended  to  read: 

"18-2-105.  General  powers  and  duties  of  department  of  administration. 
In  carrying  out  powers  relating  to  the  construction  of  buildings,  the 
department  of  administration  may: 

(1)  Inspect  buildings  not  under  construction; 

(2)  contract  with  the  federal  government  for  advance  planning  funds; 

(3)  purchase,  lease,  and  acquire  by  exchange  or  otherwise,  land  and 
buildings  in  Lewis  and  Clark  County  and  equipment  and  furnishings  for 
such  buildings; 

(4)  issue  and  sell  bonds  and  other  securities; 

(5)  maintain  an  inventory  of  all  buildings; 

(6)  appoint  a  project  representative  to  supervise  architects'  and 
consulting  engineers'  inspection  of  construction  of  buildings  to  assure 
that  all  construction  Is  in  accordance  with  the  contracts,  plans,  and 
specifications.  The  cost  of  supervision  may  be  charged  against  moneys 
available  for  constructionr; 

(7)  negotiate  an  adjustment  of  the  bid  price  with  the  lowest  respon- 
sible bidder  to  bring  the  project  cost  within  the  funds  appropriated  when 
all  responsible  bids  cause  the  project  cost  to  exceed  the  appropriation. 
However,  no  alterations  may  be  made  in  the  plans  or  specifications  that 
would  substantially  alter  the  scope  of  the  project  as  approved  by  the 
legislature.' 

NEW  SECTION.  Section  2.  Effective  date.  This  act  is  effective  on 
passage  and  approval. 

-  end  - 
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L.C. 

BILL  NO.  

INTRODUCED  BY 


BY  REQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  ELIMINATE  THE  REQUIREMENT  FOR  BOARD 
OF  EXAMINERS'  APPROVAL  OF  CHANGE  ORDERS;  AMENDING  SECTION  18-2-103,  MCA;  AND 
PROVIDING  AN  IMMEDIATE  EFFECTIVE  DATE." 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  18-2-103,  MCA,  is  amended  to  read: 

"18-2-103.  Supervision  of  construction  of  buildings.  (1)  For  the 
construction  of  a  building  costing  more  than  $25,000,  the  department  of 
administration  shall: 

(a)  review  and  approve  all  plans  and  working  drawings  prepared  by 
architects; 

(b)  approve  all  bond  Issues  or  other  financial  arrangements  and 
supervise  and  approve  the  expenditure  of  all  moneys; 

(c)  under  the  supervision  and  with  the  approval  of  the  board  of 
examiners,  solicit,  accept,  and  reject  bids  and  award  all  contracts  to 
the  lowest  qualified  bidder  considering  conformity  with  specifications 
and  terms  and  reasonableness  of  bid  amount; 

(d)  review  andr-^y-i-t^^— the  consent— of — Che— boftird— e-f— e-x-aminera  ,■  approve 
all  change  orders; 

(e)  accept  the  building  when  completed  according  to  approved  plans 
and  specifications. 

(2)  For  repair  and  maintenance  projects,  the  supervision,  approval, 
and  consent  of  the  board  of  examiners  are  not  required. 

(3)  Before  any  contract  under  subsection  (1)  is  awarded,  two  formal 
bids  must  have  been  received,  if  reasonably  available. 

(4)  The  department  of  administration  is  responsible  for  concurring 
in  construction  projects  where  the  proposed  cost  is  less  than  $25,000  but 
more  than  $5,000.  Before  any  contract  under  this  subsection  is  approved 
for  construction,  alteration,  repair,  maintenance,  or  improvement,  at 
least  three  Informal  bids,  if  reasonably  available,  shall  be  procured 
from  bona  fide  contractors  duly  licensed  as  such  in  the  state  of  Montana. 

(5)  The  department  need  not  require  the  provisions  of  Montana  law 
relating  to  advertising,  bidding,  or  supervision  where  proposed  construc- 
tion costs  are  less  than  $5,000. 

(6)  For  the  construction  of  buildings  owned  or  to  be  owned  by  a 
school  district,  the  department  of  administration  shall,  upon  request, 
provide  Inspection  to  insure  compliance  with  the  plans  and  specifications 
for  the  construction  of  such  buildings.  "Construction"  shall  include 
construction,  repair,  alteration,  equipping,  and  furnishing  during 
construction,  repair,  or  alteration.  These  services  shall  be  provided  at 
a  cost  to  be  contracted  for  between  the  department  of  administration  and 
the  school  district,  with  the  receipts  to  be  deposited  in  the  department 
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of  administration's  construction  regulation  account  in  a  state  special 
revenue  fund . 

(7)  It  is  the  intent  of  the  legislature  that  student  housing  and 
other  facilities  constructed  under  the  authority  of  the  regents  of  the 
university  system  are  subiect  to  the  provisions  of  subsections  (1) 
through  (3)  of  this  section." 

NEW  SECTION;   Section  2.   Effective  date.   This  act  is  effective  on 
passage  and  approval. 


-  end  - 
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L.C. 

BILL  NO.  

INTRODUCED  BY 


BY  REQUEST  OF  THE  OOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  REPEAL  THE  RESTRICTION  ON  SUBMITTING 
BIDS  BY  PUBLIC  CONTRACTORS  WHEN  WORKING  BEYOND  CONTRACT  TIME;  AMENDING  SEC- 
TIONS 37-71-203,  MCA  AND  60-2-112,  MCA;  REPEALING  SECTION  18-2-311,  MCA;  AND 
PROVIDING  AN  IMMEDIATE  EFFECTIVE  DATE." 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  37-71-203,  MCA,  is  amended  to  read: 

"37-71-203.  Bids  to  show  bidder  is  licensed  and— n»t— bey<m<i— ft~eon*raet 
*4iBe.  All  bids  and  proposals  for  the  construction  of  any  public  contract 
project  subject  to  the  provisions  of  this  chapter  shall  contain  a  state- 
ment showing  that  the  bidder  or  contractor  is  duly  and  regularly  licensed 
hereunder_^and—i-8— not— presently- workin^-beyoryi-  the  eont-rae-t— frfmer-tne^ttd- 
iRg-aathor+eed-time-extensionsT-on-aBy-pireviottsiy-awairded-pMbiie-eontifaet 
proj-eet-r  The  number  and  class  of  such  license  then  held  by  such  public 
contractor  shall  appear  upon  such  bid  or  proposal,  and  no  contract  shall 
be  awarded  to  any  contractor  unless  he  is  the  holder  of  a  license  in  the 
class  within  which  the  value  of  the  project  shall  fall  as  herein  pro- 
vided^end — ^itnte** — the- — ptrirttc- — eontraetof  — hfrs — eompletel-y — e-x^eew-t-ed — any 
previe«9-eontraet-«pen-whieh-he-ha9-woifked-J»eyond-eontraet-t4meT" 

Section  2.   Section  60-2-112,  MCA,  is  amended  to  read: 

"60-2-112.  Competitive  bidding.  (1)  When  the  estimated  cost  of  any  work 
exceeds  $10,000,  the  commission  shall  let  the  contract  by  competitive 
bidding.  Award  shall  be  made  upon  such  notice  and  upon  such  terms  as  the 
commission  may  prescribed  by  its  rules.  However,  except  when  prohibited 
by  federal  law,  the  commission  shall  make  awards  and  contracts  in  accor- 
dance with  18-1-102  and  18-1-112. 

(2)  The  commission  may  let  a  contract  by  means  other  than  competi- 
tive bidding  if  it  determines  that  special  circumstances  so  require.  The 
commission  must  specify  the  special  circumstances  in  writing. 

(3)  The  commission  may  enter  into  contracts  with  units  of  local 
government  for  the  construction  of  projects  without  competitive  bidding 
if  it  finds  that  the  work  can  be  accomplished  at  lower  total  costs, 
including  total  cost  of  labor,  materials,  supplies,  equipment  usage, 
engineering,  supervision,  clerical  and  accounting  services,  administra- 
tive costs,  and  reasonable  estimates  of  other  costs  attributable  to  the 
project. 

i^^ — I-f-j — on--any— hl-ghvay — eenst-ruetion  -wcrk — f4ite«eed — j-n— whol-e — (Mr~in 
part — by— federal — funds  r — the — eommiaaion — W-mJa— t4i-at — enfoireement— &f — the 
previsions-  eentained — ±n—^7~^i~?9i—and — 18  2  3-H — reiafring— to — p«^>-i-ire — eon- 
traeter9-work4n^-b«y<md — ctMVtrae* — t-ime—wtii— re««i-t — 1-n— a — reduction -t^-»he 
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provisions-" 

NEW  SECTION.   Section  3.   Repealer.   Section  18-2-311,  MCA,  is  repealed. 

NEW  SECTION.   Section  4.   Effective  date.   This  act  Is  effective  on 
passage  and  approval. 


-  end  - 
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L.C. 

BILL  NO.  

INTRODUCED  BY 


BY  REQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 

A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  ESTABLISH  A  RECIPROCAL  PREFERENCE  LAW 
FOR  BIDDERS  ON  CONSTRUCTION  PROJECTS  AND  TO  ELIMINATE  THE  CURRENT  3%  PREFER- 
ENCE FOR  SAID  BIDDERS;  AMENDING  SECTION  18-1-102,  MCA;  AND  PROVIDING  AN 
IMMEDIATE  EFFECTIVE  DATE." 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.  18-1-102.  State  contracts  to  lowest  resident  bidder.  (1)  In 
order  to  provide  for  an  orderly  administration  of  the  business  of  the 
state  of  Montana  in  awarding  contracts  for  materials,  supplies,  and 
equipment,  cort9tvnction--r-epniVT—en^- publ-t-e— voi'j^g—o^-ft-lrl-  kinds r  it  shall 
be  the  duty  of  each  board,  commission,  officer,  or  individual  charged  by 
law  with  the  responsibility  for  the  execution  of  the  contract  on  behalf 
of  the  state,  board,  commission,  political  subdivision,  agency,  school 
district,  or  a  public  corporation  of  the  state  of  Montana  to  award  such 
contract  to  the  lowest  responsible  bidder  who  is  a  resident  of  the  state 
of  Montana  and  whose  bid  is  not  more  than  3%  higher  than  that  of  the 
lowest  responsible  bidder  who  is  a  nonresident  of  this  state. 

(2)  In  awarding  contracts  for  purchase  of  products,  materials, 
supplies,  or  equipment,  such  board,  commission,  officer,  or  Individual 
shall  award  the  contract  to  anv  such  resident  whose  offered  materials, 
supplies,  or  equipment  are  manufactured  or  produced  in  this  state  by 
Montana  industry  and  labor  and  whose  bid  is  not  more  than  3%  higher  than 
that  of  the  lowest  responsible  resident  bidder  whose  offered  materials, 
supplies,  or  equipment  are  not  so  manufactured  or  produced,  provided  that 
such  products,  materials,  supplies,  and  equipment  are  comparable  in 
quality  and  performance. 

(3)  In  awarding  contracts  for  construction,  repair  and  public  works 
of  all  kinds,  the  3%  preference  shall  not  apply.  However,  bids  received 
from  non-resident  bidders  shall  be  subject  to  the  same  preferences,  if 
any,  that  apply  to  non-resident  bidders  in  the  award  of  public  contracts 
in  the  bidder's  state  of  residence. 

■<^9^  (4)  This  requirement  shall  prevail  whether  the  law  requires 
advertisement  for  bids  or  does  not  require  advertisement  for  bids,  and  it 
shall  apply  to  contracts  involving  funds  obtained  from  the  federal 
government  unless  expressly  prohibited  by  the  laws  of  the  United  States 
or  regulations  adopted  pursuant  thereto." 

NEW  SECTION.  Section  2.  Effective  date.  The  act  is  effective  on 
passage  and  approval. 


-  end  - 
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L.C, 

BILL  NO.  

INTRODUCED  BY 


BY  REQUEST  OF  TIIE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 

A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  PROVIDE  FOR  THE  LICENSING  AND  REVOCA- 
TION OF  LICENSES  OF  PUBLIC  CONTRACTORS;  CREATING  A  BOARD  OF  PUBLIC  CONTPJ^CTORS 
TO  REGULATE  AND  LICENSE  PUBLIC  CONTRACTORS;  AMENDING  SECTIONS  37-71-101, 
37-71-104,  37-71-105  through  37-71-203,  and  37-71-211  through  37-71-302,  MCA; 
REPEALING  SECTION  37-71-204,  MCA;  AND  PROVIDING  AN  EFFECTIVE  DATE." 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

NEW  SECTION:  Section  1.  Board  of  Public  Contractors.  (1)  There  Is  a 
board  of  Public  contractors.  (2)  The  board  consists  of  7  members  ap- 
pointed by  the  Governor  with  concurrence  of  the  senate.  The  members 
shall  be  residents  of  the  state  for  not  less  than  5  years  and  consist  of 
the  following: 

(a)  one  engineering  contractor  as  defined  in  [Section  10]; 

(b)  one  building  contractor  as  defined  in  [Section  10]; 

(c)  one  electrical  contractor; 

(d)  one  mechanical  contractor; 

(e)  one  specialty  contractor; 

(f)  two  members  of  the  public  who  are  not  engaged  or  directly  connected 
with  the  construction  business. 

(3)  The  members  shall  serve  4  year  terms. 

(4)  All  members,  except  the  public  members,  must  have  been  engaged  in 
their  respective  fields  of  contracting  for  a  minimum  of  five  (5)  years 
prior  to  the  date  of  their  appointment. 

(5)  The  board  is  allocated  to  the  Department  of  Commerce  for  administra- 
tive purposes  only  as  prescribed  in  2-15-121. 

NEW  SECTION.   Section  2.   Organization-Meetings.   (1)  The  board  shall: 

(a)  elect  a  chairman  from  its  membership; 

(b)  hold  at  least  two  meetings  annually  and  at  such  other  times  it 
considers  necessary. 

Section  3.   Section  37-71-101,  MCA,  is  amended  to  read: 

"37-71-101.   Definitions.  The  following  words,  terras,  and  phrases  in  this 

chapter  are,  for  the  purposes  hereof,  defined  as  follows: 

(1)  "Board"  means  the  Board  of  Public  Contractors  as  provided  in  [Section 

n. 

■f4>(2)   "Department",  unless  the  context  clearly  indicates  otherwise, 
means  the  department  of  commerce  as  provided  in  2-15-1801. 
•f3>(3)  "Field  of  contracting"  includes  but  is  not  limited  to  the  distinct 
fields  of  general  contracting,  mechanical  contracting,  electrical  con- 
tracting, and  plumbing,  heating,  and  air-conditioning  contracting. 
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■(3^(4)  "Gross  receipts"  means  all  receipts  from  sources  within  the  state, 
whether  In  the  form  of  money,  credits,  or  other  valuable  consideration, 
received  from,  engaging  In,  or  conducting  a  business,  without  deduction 
on  account  of  the  cost  of  the  property  sold,  the  cost  of  the  materials 
used,  labor  or  service  cost.  Interest  paid,  taxes,  losses,  or  any  other 
expense  whatsoever.  However,  gross  receipts  shall  not  Include  cash 
discounts  allowed  and  taken  on  sales  and  sales  refunds,  either  In  cash  or 
by  credit,  uncollectable  accounts  written  off  from  time  to  time,  or 
payments  received  in  final  liquidation  of  accounts  Included  In  the  gross 
receipts  of  anyprevlous  return  made  by  the  person. 

(5)  "Person"  as  used  in  this  chapter  includes  an  Individual,  a  firm,  a 
copartnership,  a  corporation,  an  association  or  other  organization,  or 
any  combination  of  any  thereof. 

•f4^(6)  A  "public  contractor",  within  the  meaning  of  this  chapter.  In- 
cludes: 

(a)  any  person^  except  a  registered  architect  or  a  registered  profes- 
sional engineer,  acting  solely  in  his  professional  capacity,  who  in  any 
capacity  other  than  as  the  employee  of  another  with  wages  as  the  sole 
compensation,  undertakes  to,  or  offers  to  undertake  to,  or  purports  to 
have  the  capacity  to  undertake  to,  or  submits  a  bid  to,  or  does  himself 
or  by  or  through  others,  construct,  alter,  repair,  add  to,  subtract  froci. 
Improve,  move,  wreck  or  demolish  any  building,  highway,  road,  railroad, 
excavation  or  other  structure,  project,  development  or  Improvement,  or  to 
do  anypart  thereof,  including  the  erection  of  scaffolding  or  other 
structures  or  works  In  connection  therewith  who  submits  a  proposal  to  or 
enters  Into  a  contract  for  performing  public  construction  work  in  the 
state  with  the  federal  government  or  state  of  Montana,  or  with  any  board, 
commission,  or  department  thereof,  or  with  any  board  of  county  commis- 
sioners or  any  city  or  town  council,  or  with  any  agency  of  any  of  them, 
or  with  any  other  public  board,  body,  commission,  or  agency  authorized  to 
let  or  award  contracts  for  any  public  work  when  the  contract  cost,  value, 
or  price  thereof  exceeds  the  sum  of  $5,000; 

(b)  subcontractors  undertaking  to  perform  work  within  their  field  of 
contracting  and  within  the  limits  of  their  class  of  license  covered  by 
the  original  contract  or  any  part  thereof,  the  contract  cost,  value,  or 
price  which  exceeds  the  sum  of  $5,000_j^  but  does  not  Include  anyone  who 
merely  furnishes  materials  or  supplies  without  fabricating  them  into,  or 
consuming  them  in  the  performance  of  the  work  of  a  public  contractor; 

(c)  a  construction  manager  who  performs  management  and  counseling  ser- 
vices on  a  public  construction  project  for  a  professional  fee. 

(7)  "Responsible  managing  employee"  means,  in  the  case  of  a  corporation. 
a  corporate  employee  employed  in  a  management  capacity,  or  in  the  case  of 
a  partnership,  a  general  unlimited  partner  who  shall,  when  his  principal 
or  employer  is  actively  engaged  as  a  contractor,  exercise  and  be  in  a 
position  to  exercise  authority  in  connection  with  his  principal  or 
employer's  contracting  business  In  following  manner: 
(a;  to  make  technical  and  administrative  decisions;" 

(b)  to  hire,  superintend,  promote,  transfer,  lay  off,  discipline  or 
discharge  other  employees  and  to  direct  them,  either  by  himself  or 
through  others,  or  effectively  recommend  such  action  on  behalf  of  his 
principal  or  employer." 

NEW  SECTION.  Section  4.  Power  of  board  to  hold  hearings  -  subpoena  - 
Issue  cease  and  desist  orders.   The  board  may: 
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(1)  Hold  hearings  in  accordance  with  the  Montana  Administrative  Proce- 
dures Act. 

(2)  Compel  the  attendance  of  witnesses  or  the  production  of  books  and 
papers. 

(3)  Whenever  it  appears  to  the  board  that  any  person  has  engaged  or  is 
about  to  engage  in  any  act  or  practice  constituting  a  violation  of  any 
provision  of  parts  of  this  chapter  or  any  rule  or  order  hereunder,  it  may 
in  its  discretion: 

(a)  issue  an  order  directing  the  person  to  cease  and  desist  from  continu- 
ing the  act  or  practice  after  reasonable  notice  and  opportunity  for  a 
hearing.  The  board  may  issue  a  temporary  order  pending  the  hearing  that 
remains  in  effect  until  10  days  after  any  hearing  is  held  or  that  becomes 
final  if  the  person  to  whom  notice  Is  addressed  does  not  request  a 
hearing  within  15  days  after  receipt  of  the  notice;  or 

(b)  without  the  issuance  of  a  cease  and  desist  order,  bring  an  action  in 
any  court  of  competent  jurisdiction  to  enjoin  any  such  acts  or  practices 
and  to  enforce  compliance  with  the  provisions  of  this  chapter  or  any  rule 
or  order  hereunder.  Upon  a  proper  showing,  a  permanent  or  temporary 
injunction,  restraining  order,  or  writ  of  mandamus  shall  be  granted  and  a 
receiver  or  conservator  may  be  appointed  for  the  defendant  or  the  defen- 
dant's assets. 

Section  5.   Section  37-71-104,  MCA,  is  amended  to  read: 

"37-71-104.  Offices  -  Rrecords.  (1)  The  department  board  may  maintain 
offices  in  as  many  localities  in  the  state  as  it  finds  necessary  to  carry 
out  the  provisions  of  this  chapter,  but  it  shall  maintain  at  Helena, 
Montana,  open  to  public  inspection  during  office  hours,  a  complete 
indexed  record  of  all  applications  and  all  licenses  issued  and  all 
certificates  of  renewal_j^  emd-e4- earieel-j.-«rt:4-m»s  revocations  or  suspensions 
thereof  and  shall  furnish  a  certified  copy  of  any  license  issued,  of 
renewal  certificates,  or  of  the  revocations,  or  suspensions  thereof,  upon 
receipt  of  the  sum  of  $1^  and-a  Such  certified  copy  shall  be  received  in 
all  courts  and  elsewhere  as  prima  facie  evidence  of  the  facts  stated 
therein. 

(2)  Credit  reports,  references,  investigative  memoranda,  and  financial 
information  or  data  pertaining  to  a  licensee  s  net  worth  shall  be  confi- 
dential and  not  open  to  public  inspection. 

NEW  SECTION.  Section  6.  Compensation  of  board  members  -  expenses.  Each 
member  of  the  board  shall  receive  compensation  and  travel  expenses  as 
provided  for  in  37-1-133. 

Section  7.   Section  37-71-105,  MCA  is  amended  to  read: 

"37-71-104.  Disposal  of  fees.  All  fees  collected  by  the  board  must  be 
reasonably  related  to  the  respective  program  costs,  and  Aii — moneys 
eo3:3;eeted—heretm4er shall  be  deposited  by  the  department  with  the  state 
treasurer,  who  shall  credit  them  to  the  ^enerai-€nn6-eS-the  state  special 
revenue  fund  for  the  use  of  the  board." 
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Section  8.   Section  37-71-201,  MCA,  Is  amended  to  read: 

"37-71-201.  Unlawful  to  engage  In  public  contracting  business  without 
license.  It  shall  be  unlawful  for  any  person  or  any  combination  of 
persons  to  engage  In  the  business  or  act  in  the  capacity  of  public 
contractor  as  herein  defined  within  the  state  of  Montana  without  having  a 
license  therefor  as  herein  provided.  Evidence  of  the  securing  of  any 
permit  from  a  governmental  agency  or  the  employment  of  any  person  on  a 
public  construction  project  shall  be  accepted  by  the  board  or  any  court 
of  this  state  as  prima  facie  evidence  that  the  person  securing  such 
permit  or  employing  any  person  on  a  construction  project  is  acting  in  the 
capacity  of  a  contractor  under  this  chapter." 

Section  9.   Section  37-71-202,  MCA,  is  amended  to  read: 

"37-71-202.  Certain-  small — »r— federal — p«W^re~e«»Hf»efr»— «ce«ptT  Exemp- 
tions. This  chapter  does  not  apply  to:  (1)  No*hing-hei?ein-9haii-ife^«4Te 
eny-contractor-to-pety-any-iicenve-fee-on  any  public  contract  project  of  a 
value  less  than  $5,000j_  nor  -  aha  14.-- eny-  eentfaecor— be-requt-re^ — fro-  have -a 
jrieenge— he^euwie1^-j:B— oT^e^? — fr»-  submi-t — a—hi-i — or--propes«4L — #or— contracts 
advert4:»e^-to-^>e-4.-frt— by— the  MoTyfrarte—h^i^hway  eonmiasicn  <fhere-§e^rajr-ai^ 
4s-©bta4ned-#roiB-*he-bttreatt-o#-pabi4e-ir©a^fl-oi?-*he-^epairtment-©^-agir4e«i- 
fe«ye-e#— fhe— tfrrf-t-eti— &t:-at-»»T-ne4-<^hef— ahejrjr-a-  sueeessful— b-idde?— be-Teq«4:re^ 
*©-■ be — H-eeneed — a»-prev-i-4ed — hcpein — bef  ©f  e  -the-  avardtng — mrd — ©■xeeuti©n-©# 
awy-contraet-te  be  4-frt— by— the— &»ate— M-ghwey  coimalasieB  whefe-f^egai— a4d 
#reiB— t-b« — bwreeti — of  publ-te— foa^a-er— tbe— dey«f'Cnen-c — of — egr-ieulture  ©i— the 
yntted-6tate9-i9-4nv©irfed . 

(2)  Any  contractor  who  exclusively  contracts  to  do  construction  work  for, 
or  any  construction  work  performed  for  the  federal  government,  an  Instru- 
mentality of  the  federal  government,  an  Indian  tribe,  or  tribal  member 
within  the  exterior  boundaries  of  an  Indian  reservation. 

(3)  Work  done  exclusively  by  an  employee  of  the  United  States  Government, 
the  State  of  Montana,  or  any  Incorporated  town,  city,  county,  irrigation 
district,  reclamation  district,  or  other  municipal  or  political  corpora- 
tion or  subdivision  of  this  state. 

(4)  Officers  of  a  court  when  they  are  acting  within  the  scope  of  their 
office. 

(5)  Work  done  exclusively  by  public  utilities  operating  under  the  regula- 
tions of  the  public  service  commission  on  construction,  maintenance  and 
development  work  incidental  to  their  own  business. 

(6)  The  sale  or  Installation  of  any  finished  products,  materials  or 
articles  of  merchandise  which  are  not  actually  fabricated  into  and  do  not 
become  a  permanent  fixed  part  of  the  structure.""         "' 

NEW  SECTION.  Section  10.  Classification  of  Licenses.  CI)  For  the 
purpose  of  classification,  the  contracting  business  includes  any  or  all 
of  the  following  fields  of  contracting: 

(a)  General  engineering  contracting.  A  general  engineering  contractor  is 
a  contractor  whose  principal  contracting  business  is  in  connection  with 
fixed  works,  including  Irrigation,  drainage,  water  supply,  water  power, 
flood  control,  harbors,  railroads,  highways,  tunnels,  airports  and 
airways,  sewers  and  sewage  disposal  systems,  bridges,  Inland  waterways, 
pipelines  for  transmission  of  petroleum  and  other  liquid  or  gaseous 
substances,  refineries,  chemical  plants  and  industrial  plants,  piers  and 
foundations  and  structures  or  work  incidental  thereto. 
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(b)  General  building  contracting.  A  general  building  contractor  is  a 
contractor  whose  principal  contracting  business  is  in  connection  with  any 
structures  built,  being  built,  or  to  be  built,  for  the  support,  shelter 
and  enclosure  of  persons,  animals,  chattels  or  movable  property  of  any 
kind,  requiring  in  its  construction  the  use  of  more  than  two  unrelated 
building  trades  or  crafts,  or  to  do  or  superintend  the  whole  or  any  part 
thereof.  General  engineering  contracting  and  general  building  contracting 
are  mutually  exclusive  branches. 

(c)  Specialty  contracting.  A  specialty  contractor  is  a  contractor  whose 
operations  as  such  are  the  performance  of  construction  requiring  special 
skill  and  whose  principal  contracting  business  involves  the  use  of 
specialized  building  trades  or  crafts. 

(2)  Nothing  in  this  section  prevents  the  board  from  establishing,  broad- 
ening, limiting  or  otherwise  effectuating  classifications  in  a  manner 
consistent  with  established  custom  usage  and  procedure  found  in  the 
construction  business. 

(3)  The  board  may  limit  by  rule  the  fields  of  public  contracting  and 
scope  of  the  operations  of  a  licensed  contractor. 

(4)  The  board  is  specifically  prohibited  from  establishing  classifica- 
tions in  such  a  manner  as  to  determine  or  limit  craft  jurisdictions. 

Section  11.   Section  37-71-211,  MCA,  is  amended  to  read: 

"37-71-211.  Application  for  license-contents-fees.  (1)  To  obtain  a 
license  under  this  chapter,  the  applicant  shall  submit  on  such  forms  as 
the  department  board  shall  prescribe  an  application,  under  oath,  which 
shall  contain  a  statement  of  the  applicant's  experience  and  qualifica- 
tions as  a  contractor;  the  value  and  character  of  contract  work  completed 
and  for  whom  performed  during  5  years  prior  to  the  filing  of  such  appli- 
cation; and  a  complete  financial  statement  prepared  by  a  certified  public 
accountant  on  such  forms  and  disclosing  such  information  as  shall  be 
required  by  the  department  board.  Such  application  shall  also  contain 
such  other  information  as  may  be  requested  by  the  department  board  under 
such  rules  as  may  be  adopted  by  the  department  board  and  which  will 
assist  the  department  board  in  determining  the  applicant  s  fitness  to  act 
in  the  capacity  of  a  public  contractor  as  defined  in  this  chapter.  Such 
application  shall  also  contain  a  statement  that  the  applicant  desires  the 
issuance  of  a  license  under  the  terms  of  this  chapter  and  shall  specify 
the-#ieid  fields  of  contracting  and-the-eiaas-a^-iieenae  licenses  applied 
for. 

(2)  The  application  shall  be  accompanied  by  a  fee  fixed  by  the  board. 

(3)  If  a  holder  of  license  within  a  field  of  contracting  applies  for 
another  license  within  a  different  field  of  contracting,  or  a  different 
classification  within  the  same  field  of  contracting,  he  shall  pay  a  fee 
established  by  the  board,  but  which  shall  not  exceed  25%  of  the  fee  for 
the  initial  application  for  a  license." 

Section  12.   Section  37-71-212,  MCA,  is  amended  to  read: 

"37-71-212.  Investigation  of  applicant  -  issuance  of  license.  I  shall 
be  the  duty  of  the  department  board  to  investigate  and  determine  the 
applicant's  fitness  to  act  in  the  capacity  of  a  public  contractor  as 
defined  in  this  chapter,  and  based  on  the  following  criteria: 
(1)  The  board  shall  require  an  applicant  to  show  such  a  degree  of  experi- 
ence,  financial   responsibility,   and   such   general  knowledge  of   the 
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building,  safety,  health  and  lien  laws  of  the  State  of  Montana  and  the 
rudimentary  principles  of  the  contracting  business  as  the  board  shall 
deem  necessary  for  the  safety  and  protection  of  the  public. 

(2)  An  applicant  may  qualify  in  regard  to  his  experience  and  knowledge  In 
the  following  ways: 

(a)  If  an  Individual,  he  may  qualify  by  personal  appearance  or  by  the 
appearance  of  his  responsible  managing  employee;  or 

(b)  If  a  copartnership,  a  corporation  or  any  other  combination  or  organi- 
zation. It  may  qualify  by  the  appearance  of  the  responsible  managiiig 
employee  of  such  applicant  firm, 

(3)  the  Individual  qualifying  on  behalf  of  an  Individual  or  firm  under 
subsection  (?)  shall  allege  and  prove  that  he  Is  a  responsible  managing 
employee  of  such  Individual  or  firm. 

(4)  Under  reasonable  rules  and  regulations  adopted  by  the  board,  the 
board  may  Investigate,  classify  and  qualify  applicants  for  public  con- 
tractors' licenses  by  written  or  oral  examinations,  or  both,  and  Is 
authorized  to  Issue  public  contractors'  licenses  to  qualified  appllcaiitg. 
The  examinations  may.  In  the  discretion  of  the  board,  be  given  In  specif- 
ic classifications  only. 

(5)  The  financial  responsibility  of  an  applicant  for  a  public  contrac- 
tor's license  or  of  a  licensed  public  contractor  shall  be  established  by 
rules  adopted  by  the  board  which  may  Include  the  following  standards  and 
criteria  In  connection  with  each  applicant  or  public  contractor  and  each 
associate  or  partner  thereof: 

(a)  net  worth. 

(b)  amount  of  liquid  assets. 

(c)  prior  payment  and  credit  records. 

(d)  previous  business  experience. 

(e)  prior  and  pending  lawsuits. 

(f)  prior  and  pending  liens. 

(g)  adverse  judgements. 

(h)  prior  suspension  or  revocation  of  a  contractor's  license  In  Montana 
or  elsewhere. 

(1)  past  and  present  business  record  of  solvency.  If  the  applicant  or 
contractor  Is  a  corporation.  Its  financial  responsibility  must  be  estab- 
lished Independently  of  and  without  reliance  on  the  assets  of  Its  offi- 
cers, directors  or  stockholders,  but  the  financial  responsibility  of  Its 
officers  and  directors  may  be  Inquired  Into  and  considered  as  a  criterion 
in  determining  the  corporation's  financial  responsibility. 
( j )  information  obtained  from  confidential  financial  references  and 
credit  reports. 

(k)  the  board  may  require  an  applicant  or  contractor  to  furnish  a  surety 
bond  or  other  security  acceptable  to  the  board  and  In  an  amount  fixed  by 
the  board. 

(6)  An  applicant  for  a  public  contractor's  license  and  each  officer, 
director,  partner  and  associate  thereof  shall  possess  good  character. 
Lack  of  character  may  be  established  by  showing  that  the  applicant  or  any 
officer,  director,  partner  or  associate  thereof  has: 

(a)  committed  any  act  which.  If  committed  by  any  licensed  public  contrac- 
tor, would  be  grounds  for  the  suspension  or  revocation  of  a  public 
contractor's  license; 

(b)  entered  a  plea  of  guilty  to,  been  found  guilty  of,  or  been  convicted 
of  a  felony  or  crime  Involving  moral  turpitude  arising  out  of,  in  con- 
nection with,  or  related  to  the  activities  of  such  person  in  such  a 
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mnnner  as  to  demonstr^ite  his  unfitness  Co  act  as  a  public  contractor,  and 
the  time  fo r  appeal  has  elapsed  or  the  judgment  of  conviction  has  bee n 
affirmed  on  appeal;  or 

(c)  had  a  license  revoked  for  reasons  that  would  preclude  the  granting  of 
a  license  for  which  the  application  has  been  made . 

(7)  No  license  shall  he  issued  to  such  applicant  until  the  expiration  of 
10  days  from  and  after  the  flllnp  of  such  application.  The  license  so 
issued  in  pursuance  of  the  first  application  shall  entitle  the  licensee 
to  act  as  a  public  contractor  within  this  state,  subject  to  the  limita- 
tions of  such  license,  until  the  expiration  of  the  then-current  calendar 
year. " 

NEW  SECTION.  Section  13.  Power  of  Board  to  waive  certain  requirements. 
(!)  In  cases  in  which  an  applicant  has  previously  heen  licensed  in 
Montana  or  elsewhere  as  an  individual,  a  member  of  a  licensed  partner- 
ship, or  as  an  officer  of  a  corporation,  and  the  prior  license  has  never 
been  suspended  or  revoked,  and  there  is  no  disciplinary  proceeding 
pending  against  the  applicant  or  any  licensee  with  whom  he  has  been 
associated,  the  board  may  waive  the  requirement  for  written  or  oral 
examinations  or  information  requested  in  the  prescribed  application  form 
or  any  part  thereof. 

NEW  SECTION.  Section  14.  Persons  prohibited  from  serving  as  officers, 
directors,  associates,  partners  of  licensee.   (1)  Any  person  who: 

(a)  has  been  denied  a  license  or  who  has  had  his  license  revoked  or 
suspended  or  who  has  been  denied  a  renewal  of  a  license;  or 

(b)  has  heen  a  member,  officer,  director  or  associate  of  any  partnership, 
corporation,  firm  or  association  whose  application  for  a  license  has  been 
denied,  or  whose  license  has  been  revoked  or  suspended  or  which  has  been 
denied  a  renewal  of  a  license,  and  while  acting  as  such  member,  officer, 
director  or  associate  had  knowledge  of  or  participated  in  any  of  the 
prohibited  from  serving  as  an  officer,  director,  associate  or  partner  of 
a  licensee. 

(2)  The  performance  by  any  partnership,  corporation,  firm  or  association 
of  any  act  or  omission  constituting  a  cause  for  disciplinary  action 
likewise  constitutes  a  cause  for  disciplinary  action  against  any  licensee 
who  is  a  member,  officer,  director  or  associate  of  such  partnership, 
corporation,  firm  or  association,  and  who  participated  in  such  prohibited 
act  or  omission. 

NEW  SECTION.  Section  15.  Cessation  of  association  of  responsible 
managing  employee-replacement.  (1)  If  the  individual  qualifying  on 
behalf  of  another  individual  or  a  firm  pursuant  to  [Section  12]  of  this 
chapter  ceases  for  any  rrason  to  be  connected  with  the  licensee  to  whom 
the  llcenKe  is  issued,  the  licensee  shall  notify  the  board  In  writing 
within  30  days  from  such  cessation  of  association  or  employment.  If  a 
notice  Is  given,  the  license  shall  remain  in  force  for  a  reasonable 
length  of  time  to  be  set  by  the  board,  hut  not  exceeding  60  days  from  the 
date  of  such  cessation  of  association  or  employment. 

(2)  The  licensee  shall  replace  the  person  originally  qualified  with 
another  individual  similarly  qualified  and  approved  by  the  board  within 
the  time  limited  by  subsection  1 ,  unless  extended  by  the  board  for  good 
cause. 
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(3)  If  the  licensee  falls  to  notify  the  board  within  the  30-day  period 
his  license  shall  be  automatically  suspended.  The  license  shall  be 
reinstated  upon  the  replacement  of  the  person  originally  qualified  by 
another  Individual  similarly  qualified  and  approved  by  the  board. 

Section  16.   Section  37-71-212,  MCA,  Is  amended  to  read: 

"37-71-213.  Renewal  -  waiting  period  after  eeneeiiafrton  revocation.  (1) 
Any  license  issued  under  the  provisions  of  this  chapter  may  be  renewed 
for  each  successive  calendar  year  by  obtaining  from  the  rfeparfrmen*  board 
a  certificate  of  renewal  thereof.  For  the  purpose  of  obtaining  such 
certificate  of  renewal,  the  licensee  shall  file  with  the  department  board 
an  application  therefor,  stating  the  field  of  contracting  and  class  of 
license  applied  for  and  containing  at  least  the  same  information  as  that 
required  in  the  application  for  the  original  license.  The  application 
for  such  certificate  of  renewal  must  be  made  to  the  department  board  on 
or  before  March  1  of  each  successive  calendar  year,  and  such  renewal 
certificate  shall  be  good  for  the  then-current  calendar  year. 
(2)  At  the  time  of  filing  the  application  for  a  certificate  of  renewal, 
the  applicant  shall  pay  to  the  department  board  a  license  fee  eqnai— fro 
59% — c^f — the — license — #ee — for — the — original — i+eenae  fixed  by  the  board, 
provided  that  if  any  applicant  for  a  certificate  of  renewal  shall  apply 
for  a  renewal  under  a  different  field  or-eia««  from  the  license  thereto- 
fore Issued  to  him,  such  new  license  shall  be  Issued  only  upon  the  same 
showing  and  under  the  same  terms  and  conditions  and  upon  payment  of  the 
same  fee  required  for  the  issuance  of  an  original  license. 
■(3^-A-t-l-€ert4-f4€atea— o^-- reneval- wherei-ft"the— etpyHrgant-  doca  wot— appi-r-#er 
a-ghange— in— frhe— f-fc4.-<}— o^^-e^lraeg— <y§— Heenae  3h»l-t— be-t-a-wued  -by-the-depart- 
raent— fro — t4re— applicant— f-oiM?hvi-frh-  when  -the— «pp44<?efr4on — ta— f-li-e^ — and—the 
3-4een9e-renewai-#ee-pa+dT 

•f^^(3)  After  eaneeiiation  revocation  of  a  license,  such  licensee  shall 
not  be  relicensed  during-the-enrrent-eaiendar-year  within  6  months  of  the 
date  inon  which  the  o##en9e-waa-eeramitted  license  was  revoked." 

Section  17.   Section  37-71-301,  MCA,  is  amended  to  read: 

"37-71-301.  Complaints  against  licensee  -  grounds  -  Investigation  - 
hearing  -  suspension  of  license  -  appeals.  (1)  Any  person  or  other 
organization  may  file  a  duly  verified  complaint  with  the  department  board 
charging  that  the  licensee  is  guilty  of  one  or  more  of  the  following  acts 
or  omissions: 

(a)  abandonment,  failure  to  complete  or  prosecute  diligently  construction 
projects  for  the  stated  price,  including  modifications  o#— any — eoncraet 
without  legal  excuse; 

(b)  diversion  of  funds  or  property  received  under  express  agreement  for 
prosecution  or  completion  of  a  specific  contract  under  this  chapter  or 
for  a  specified  purpose  In  the  prosecution  or  completion  of  any  contract 
and  their  application  or  use  for  any  other  contract,  obligation,  or 
purpose  with  intent  to  defraud  or  deceive  creditors  or  the  owner; 

(c)  the  doing  of  any  willful  fraudulent  act  by  the  licensee  as  a  public 
contractor  in  consequence  of  which  another  is  substantially  Injured; 

(d)  the  making  of  any  false  statement  in  any  application  for  a  license  or 
renewal  thereof; 
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(e)  the  failure  to  comply  with  the  provisions  of  18-1-112  requiring 
preference  of  products  manufactured  or  produced  in  this  state  by  Montana 
industry  and  laborr; 

(f)  willful  and  prejudicial  departure  from  or  disregard  of  plans  or 
specif icaflons  in  any  material  respect  without  the  consent  of  the  owner 
or  his  duly  authorized  representative  and  the  person  entitled  to  have  the 
particular  construction  project  or  operation  completed  in  accordance  with 
the  plans  and  specifications; 

(g)  willful  failure  or  refusal  without  legal  excuse  on  the  part  of  a 
licensee  to  comply  with  the  terms  of  a  construction  contract  or  written 
warranty,  thereby  causing  material  Injury  to  another; 

(h)   willful  or  deliberate  disregard  and  violation  of: 

(1)  the  building  laws  of  the  state  or  of  any  political  subdivision 

thereof;  or 

(ii)  the  safety  laws  or  labor  laws  of  the  state. 
(i)  willful  or  deliberate  f;illure  by  any  licensee  or  agent  or  officer 
thereof  to  pay  any  moneys  when  due  for  any  materials  or  services  rendered 
in  connection  with  his  operations  as  a  public  contractor,  when  he  has  the 
capacity  to  pay  or  when  he  has  received  sufficient  funds  therefor  as 
payment  for  the  particular  construction  work,  project  or  operation  for 
which  the  services  or  materials  were  rendered  or  purchased,  or  the  false 
denial  of  anv  such  amount  due  or  the  validity  of  the  claim  thereof  with 
intent  to  secure  a  discount  upon  such  indebtedness  or  with  intent  to 
injure,  delay  or  defraud  the  person  to  whom  such  indebtedness  is  due; 
( j )  failure  to  establish  financial  responsibility  as  determined  in  the 
manner  provided  In  [Section  12]  at  the  time  of  renewal  of  the  license  or 
at  any  other  time  when  required  by  the  board; 

(k)  acting  in  the  capacity  of  a  public  contractor  under  any  license 
issued  hereunder  except: 

(1)  in  the  name  of  the  licensee  as  set  forth  upon  the  license; 

(ii)  as  an  employee  of  the  licensee  as  set  forth  in  the  application 

for  such  license  or  as  later  changed  pursuant  to  this  chapter  and 

t he  rules  and  regula tions  of  the  board. 
(1)  with  the  inten t  to  evade  the  provisions  of  this  chapte r : 

(1)  aiding  or  abetting  an  unlicensed  person  to  evade  the  provisions 

of  this  chapter; 

(ii)  combining  or  conspiring  with  an  unlicensed  person  to  perform  an 

unauthorized  act; 

(lii)  allowing  a  license  to  be  used  by  an  unlicensed  person; 

(Iv)  acting  as  agent,  partner  or  associate  of  an  unlicensed  person: 

(v)  furnishing  estimates  or  bids  to  an  unlicensed  person, 
(m)  any  attempt  by  a  licensee  to  assign,  transfer  or  otherwise  dispose  of 
a  license  or  permit  the  unauthorized  use  thereof; 

(n)  workmanship  whl ch  is  not  commensurate  with  standards  of  the  trad e  in 
general  or  which  is  below  building  or  construction  codes  adopted  by  the 
city  or  county  in  which  the  work  is  performed.  Tf  no  applicable  building 
or  construction  code  has  been  adopted  locally,  then  workmanship  shall 
meet  the  standards  determined  by  the  latest  edition  of  the  Uniform 
Building  Code,  Uniform  Plumbing  Code  or  National  Electrical  Code, 
(o)  acting  in  the  capacity  of  a  contractor  beyond  the  scope  of  the 
license; 

(p)  bidding  to  contract  or  contracting  for  a  sum  for  a  construction 
contract  or  project  In  excess  of  the  limit  placed  on  the  license  by  the 
board; 
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(q)  knowingly  entering  into  a  contract  with  a  contractor  while  that 
contractor  la  not  licensed,  or  bidding  to  contract  or  entering  into  a 
contract  with  a  contractor  for  work  in  excess  of  his  limit  or  beyond  the 
scope  of  his  license; 

(r)  it  is  unlawful  for  any  person  to  advertise  as  a  public  contractor 
unless  he  has  a  valid  license  in  the  appropriate  classification  estab- 
lished by  [section  10] : 

(I)  as  used  in  this  section,  "advertising"  includes  but  Is  not 
limited  to  the  issuance  of  any  sign,  card  or  device  or  by  the 
permitting  or  allowing  of  any  sign  or  marking  in  any  building, 
structure,  newspaper,  magazine,  airway  transmission  or  in  any 
directory  under  the  listing  of  a  contractor  with  or  without  any 
limiting  qualifications; 

(II)  all  advertising  by  a  licensed  public  contractor  shall  Include 
the  number  of  his  license. 

(s)  failure  in  any  material  respect  to  comply  with  the  provisions  of  this 
chapter  or  the  rules  and  regulations  of  the  board. 

(2)  Upon  filing  of  such  complaint,  the  department  board  shall  investigate 
the  charge  and  within  60  days  after  the  filing  of  such  complaint  render 
and  file  a  preliminary  decision,  with  the  reasons  therefor.  If  the 
dep«irtment-*-9  board's  preliminary  decision  be  that  the  licensee  has  been 
guilty  of  any  of  such  acts  or  omissions,  the  department  board  ahaii 
awapend  may  take  disciplinary  action  against  the  contractor's  license  in 
accordance  with  section  18]  of  this  Chapter.  At  any  time  within  20  days 
thereafter,  the  complainant  or  the  contractor  may  petition  the  department 
board  for  a  rehear+ng  contested  case  hearing  in  accordance  with  the 
Montana  Administrative  Procedures  Act,  ^n—t-he—e^rder— granting— o-r— denying 
9tteh-rehe«ringT-the-department-»haii-9et-#orth-a-atatement-o#-the-part4:e- 
«iar— gr©tmda — and— reaaana— f-or — the — dep-artmen-t-a-aet-ianfl— on — 9««+h-petit4on 
and-«+i«i-i-flia4-l— a— «of>y~oi — aueh -order-to— t4te—TmrM-eg—vtw  have -a-pyeared— 4n 
attpport-of-or-4n-oppoa4tion-to-the-pet4rtion-*or-rehear4:ngT-?#-a-rehear4:ng 
be- granted} — the  depayfrment— ahajrjr— a^t — the~m?a-t-t*r— for— ft^^ther~t^e*1^iT^g— on 
dae— notl-ce — to— the— p«rM-«s — ^8nd-r-w4th4n — 30 — &ay«— after— svhmi:»si-on—»-f— the 
matterT-aerve-the-department-^a-dee+9ion-a*ter-rehear+ng-4n-i4ke-manner-a9 
an-orig+nai-deeia+on-r 

•f3>— ?he — ^iiing— of — aueh  — pet4t-i-en — ^f«r— re+ie«r4wg — as— to — the — department-'-a 
aet4ona-4n-  auspend-lng— »r— e«Thee4-lT^g— attch — Mrcenae  aha  1-1— .suspend -the-epera- 
t4on-o#-9»eh-aet4on-and-perm+t-the-i4eenaee-to-eont4ntte-to-do-fe«94ne99-aa 
a-p«fei4:e-eontraetor-pend4ng-*tnai-determ*nat4on-o#-the-eontroverayT 
•f4>— WitMn— 30— daya-  after -the— dee4:a4-en— en— pghe«T4Thg-» — any— party-aggr+eved 
by- such  -decision— o^-frhe— department— may— aypea4 — therefrom  to— the-diatrtet 
eoHrt— 4t»— and— f-or — tlte— eeanty— t-n-  yhteh— t-be — Ir^eenaec  -wnder — frh4»— chapter 
reaidea — <yr— doea — bwHmeaa-— aa — »-pubH-e — o^ntrae-t^r— by — aerving — upon — the 
department-*— n©t-i-<>e— of— ««eh—*ppe-»l- 1— The-nMrt-t-er—ahtti-l — thereupon— be— heard 
de— novo— by— the— d-latrlet-  eourtr-An-«ppea4-fflay— be— tafeen— f^rem— the— deetaton 
o#-the-d48tr4et-eottrt-4n-the-aame-manner-aa-appeai8-4n-other-e4v4i-eaaeaT 
•f^^—?n—«-l-l—caaea— where  -the— jrteenaee-haa— f-i-l-ed— h4a— w>t4ee--o-§— appe-air-#rem 
the— dee4«+<m— o* — the— department — or— f-rom — the^— dee4-»l-on — of— the — d4:9tr+et 
eonrtT-  such — liecnocc — aba-lrl— be— ent-l-t4-ed — to — eon-tinue-to— do— bnslncsa  -et9—ft 
pttbi4e-eontraetor-pend4ng-*4nai-deeiaion-of-the-eontroverayT" 
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Section  18.   Section  37-71-302,  MCA,  is  amended  to  read: 

"37-71-302.  Ppnaltles.  (1)  Any  person  or  other  organization  acting  In 
the  capacity  of  public  contractor  within  the  meaning  of  this  chapter 
without  a  license  as  herein  provided  shall  be  guilty  of  a  misdemeanor  and 
shall  upon  conviction  thereof,  if  an  individual,  be  punished  by  a  fine  of 
not  to  exceed  $500  or  by  imprisonment  In  the  county  jail  for  a  term  not 
to  exceed  6  months  or  by  both  such  fine  and  imprisonment,  in  the  discre- 
tion of  the  court.  The  same  penalties  shall  apply  upon  conviction  to  any 
member  of  a  partnership  or  to  any  construction,  managing,  or  directing 
officer  of  any  corporation  or  other  organization  consenting  to,  partici- 
pating In,  or  aiding  or  abetting  any  such  violation  of  this  chapter. 

(2)  No  license  may  be  used  for  any  purpose  by  any  person  other  than  the 
person  to  whom  such  license  is  issued,  and  no  license  may  be  assigned, 
transferred  or  otherwise  disposed  of  to  permit  the  unauthorized  use 
thereof.  The  license  of  any  person  who  violates  any  provision  of  this 
section  shall  be  automatically  canceled  and  revoked. 

(3)  The  board  may  suspend  or  revoke  licenses  al ready  issued,  refuse 
renewals  of  licenses,  impose  limits  on  the  filed,  scope  and  monetary 
limit  of  the  license  or  reprimand  or  take  other  less  severe  disciplinary 
action,  including  without  limitation,  require  or  increase  the  amount  of 
the  surety  bond  or  cash  deposit  of  the  licensee.  If  the  licensee  commits 
any  act  which  constitutes  a  cause  for  disciplinary  action. 

(4)  No  person,  firm,  copartnership,  corporation,  association  or  other 
organization,  or  any  combination  of  any  thereof,  engaged  in  the  business 
or  acting  in  the  capacity  of  a  contractor  shall  bring  or  maintain  any 
action  in  the  courts  of  this  state  for  the  collection  of  compensation  for 
the  performance  of  any  act  or  contract  for  which  a  license  is  required  by 
this  chapter  without  alleging  and  proving  that  such  person,  firm,  copart- 
nership, corporation,  association  or  otlier  organization,  or  any  ccmbina- 
tlon  of  any  thereof,  was  a  duly  licensed  contractor  at  all  times  during 
the  performance  of  such  act  or  contract  and  when  the  Job  wrs  bid. 

(5)  Any  person  who  has  been  convicted  of  acting  as  a  public  contractor 
without  a  license  may  be  disqualified  from  taking  a  written  or  oral 
examination  for  a  contractor's  license  for  a  period  of  6  months  from  the 
date  of  his  conviction." 

NEW  SECTION.  Section  19.  Repealer.  Section  37-71-204,  MCA,  is  re- 
pealed . 

NEW  SECTION.  Section  20.  Codification  instruction.  Sections  1  through 
?  are  Intended  to  be  codified  as  an  Integral  part  of  Title  2,  Chapter  15, 
Part  18  and  the  provisions  of  Title  ?.,  Chapter  15,  Part  18  apply  to 
Sections  1  through  ?.. 

NEW  SECTION.  Section  21.  Severability.  If  a  part  of  this  Act  is 
invalid,  all  valid  paits  that  are  severable  from  the  Invalid  part  remain 
in  effect.  If  a  part  of  this  Act  is  invalid  in  one  or  more  of  its  appli- 
cations, the  par  remains  in  effect  in  all  valid  applications  that  are 
severable  from  the  invalid  applications. 

NEW  SECTION.  Section  22.  Effective  date.  This  Act  is  effective  January 
1,  1986. 

-  end  - 
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L.C. 

BILL  Nn.  

INTRODUCED  BY 


BY  REOUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  ALLOW  THE  DEPARTMENT  OF  ADMINISTRA- 
TION TO  WAIVE  THE  REQUIREMENT  FOR  PERFORMANCE,  LABOR  AND  MATERIALS  BONDS  OR 
BID  SECURITY  ON  CONSTRUCTION  CONTRACTS  imDER  $25,000j  AMENDING  SECTIONS 
18-2-201,  18-2-202,  AND  18-2-302,  MCA;  AND  PROVIDING  AN  IMMEDIATE  EFFECTIVE 
DATE." 


RE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  18-2-201,  MCA,  l.s  amended  to  read: 

"18-2-201.  Bonding  requirements.  O')  Except  as  provided  in  subsection 
(4) ,  W  whenever  any  board,  council,  cominission,  trustees,  or  body  acting 
for  the  state  or  any  count,  municipality,  or  any  public  body  shall 
contract  with  any  person  or  corporation  to  do  any  work  for  the  state, 
county,  or  municipality  or  other  public  body,  city,  town,  or  district, 
such  board,  council,  commission,  trustees,  or  body  shall  require  the 
corporation,  person,  or  persons  with  whom  such  contract  is  made  to  make, 
execute,  and  deliver  to  such  board,  council,  commission,  trustees,  or 
body  a  good  and  sufficient  bond  with  two  or  more  sureties  acceptable  to 
the  governmental  body  letting  the  contract,  or  with  a  licensed  surety 
company  as  surety,  conditioned  that  such  corporation,  person,  or  persons 
shall: 

(a)  faithfully  perform  all  of  the  provisions  of  such  contract; 

(b)  pay  all  laborers,  mechanics,  subcontractors,  and  materialmen; 
and 

(c)  pay  all  persons  who  shall  supply  such  corporation,  person  or 
persons,  or  subcontractors  with  provisions,  provender,  material,  or 
supplies  for  the  carrying  on  of  such  work. 

(?)  A  copy  of  such  bond  shall  be  filed  with  the  county  clerk  and 
recorder  of  the  county  where  such  work  is  performed  or  improvement  made 
or.  If  to  be  performed  in  more  than  one  county,  then  with  the  county 
clerk  of  either  county,  except  In  cases  of  cities  and  towns,  in  which 
case  such  bond  shall  be  file  with  the  city  or  town  clerk  thereof. 

(3)  Notwithstanding  the  provisions  of  (1)  and  (2)  above,  the  state 
or  other  governmental  entity  may,  in  lieu  of  a  surety  bond,  permit  the 
deposit  with  the  contracting  governmental  entity  or  agency  the  following 
securities  in  an  amount  at  least  equal  to  the  contract  sum  to  guarantee 
the  faithful  performance  of  the  contract  and  the  payment  of  all  laborers, 
suppliers,  materialmen,  mechanics,  and  subcontractors. 

(a)  lawful  money  of  the  United  States;  or 

(b)  a  cashier's  check,  certified  check,  bank  money  order,  or  bank 
draft,  drawn  or  Issued  by  any  banking  corporation  incorporated  under  the 
laws  of  the  state  of  Montana  or  by  a  national  banking  association  located 
in  Montana;  or 
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(c)  certificates  of  deposit  or  money  market  certificates  Issued  by 
any  bank  or  savings  and  loan  association  licensed  to  do  business  in 
Montana. 

(4)  The  department  of  administration  may  waive  the  requirements 
contained  in  subsections  (1)  through  (3)  above  for  building  construction 
projects  defined  in  18-2-101  that  cost  less  than  $25,000." 

Section  2.   Section  18-2-203,  MCA,  is  amended  to  read: 

"18-2-202.  Failure  to  require  bond  -  waiver  of  bond.  (1)  If  any  board, 
council,  commission,  trustee,  or  body  acting  for  the  state  or  any  board 
of  county  commissioners  or  any  mayor  and  common  council  of  any  incorpor- 
ated city  or  town  or  tribunal  transacting  the  business  of  any  such 
municipal  corporation  shall  fall  to  take  such  bond,  cash,  checks,  drafts, 
money  orders,  or  certificates  of  deposit  as  herein  required,  the  state  or 
such  county,  incorporated  city  or  town,  or  other  municipal  corporation 
shall  be  liable  to  the  persons  mentioned  in  18-2-201  to  the  full  extent 
and  for  the  full  amount  of  all  of  such  debts  so  contracted  by  any  such 
subcontractor  as  well  as  such  contractor. 

(2)  Subsection  (1)  shall  apply  when  the  requirement  for  performance 
or  labor  and  materials  security  is  waived  in  accordance  with  section 
18-2-201."  ■" 


Section  3.   Section  18-2-302,  MCA,  is  amended  to  read: 

"18-2-302.  Bid  security.  (1)  Except  as  provided  in  subsection  (2),  fi 
e^ach  bid  must  be  accompanied  by  bid  security  in  the  amount  of  10%  of  the 
bid,  such  security  to  consist  of  cash,  cashier's  check,  certified  check, 
bank  money  order,  or  bank  draft,  in  any  case  drawn  and  issued  by  a 
national  banking  association  located  in  the  state  of  Montana  or  by  any 
banking  corporation  incorporated  under  the  laws  of  the  state  of  Montana, 
or  a  bid  bond  or  bonds  executed  by  a  surety  corporation  authorized  to  do 
business  In  the  state  of  Montana. 

(2)  The  department  of  administration  may  waive  the  requirement  for 
bid  security  on  building  construction  projects,  as  defined  in  18-2-101, 
MCA,  that  cost  less,  than  $25,000." 

NEW  SECTION.  Section  4.  Effective  date.  This  act  is  effective  on 
passage  and  approval. 


-  end  - 
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L.C. 

BILL  NO.  

INTRODUCED  BY 


BY  RFQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 

A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  LIMIT  THE  REQUIREMENT  FOR  BOARD  OF 
EXAMINERS'  APPROVAL  OF  APPOINTMENTS  OF  ARCHITECTS  AND  CONSULTING  ENGINEERS  TO 
PROJECTS  COSTING  MORE  THAN  $100,000;  AMENDING  SECTION  18-2-112,  MCA;  AND 
PROVIDING  AN  IMMEDIATE  EFFECTIVE  DATE." 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  18-2-112,  MCA,  Is  amended  to  read: 

"18-2-112.  Appointment  of  architects  and  consulting  engineers.  The 
department  of  administration  shall  appoint  any  architect  or  consulting 
engineer  retained  for  work  on  any  building  to  be  constructed,  remodeled, 
or  renovated  by  the  state  of  Montana,  its  boards,  institutions,  and 
agencies  from  a  list  of  three  architects  or  consulting  engineers  proposed 
by  the  state  board,  institution  or  agency  where  the  work  is  to  be  done. 
Such  appointment,  for  any  project  costing  over  $100,000,  yhall  be  subject 
to  the  approval  of  the  state  board  of  examiners.  The  department  need  not 
appoint  an  architect  or  consulting  engineer  for  repair  or  maintenance 
projects. " 

NEW  SECTION.  Section  2.  Effective  date.  This  act  is  effective  on 
passage  and  approval. 

-  end  - 
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L.C. 
BILL  NO. 


INTROnUCFD  BY 


BY  REQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUTCCTL 


A  BILL  FOR  /JJ  ACT  ENTITLED:  "AN  ACT  TO  GENERALLY  REVISE  THE  LAWS  RELATING  TO 
THE  DEPARTMENT  OF  ADMINISTRATION'S  POWERS  AND  DUTIES  CONCERNING  THE  CONSTRUC- 
TION OF  STATE  BUILDINGS;  AUTHORIZING  THE  DEPARTMENT  TO  DELEGATE  CERTAIN  OF 
THOSE  POl'TERS  AND  DUTIES  TO  OTHER  STATE  AGENCIES;  AMENDING  SECTION  18-2-103, 
MCA;  AND  PROVIDING  AN  IMMEDIATE  EFFECTIVE  DATE." 


RE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  18-2-103,  MCA,  Is  amended  to  read: 

"18-2-103.  Supervision  of  construction  of  buildings.  (1)  For  the 
construction  of  a  building  costing  more  than  $25,000,  the  department  of 
administration  shall: 

(a)  review  and  approve  all  plans  and  working  drawings  prepared  by 
architects; 

(b)  approve  all  bond  Issues  or  other  financial  arrangements  and 
supervise  and  approve  the  expenditure  of  all  moneys; 

(c)  under  the  supervision  and  with  the  approval  of  the  board  of 
examiners,  solicit,  accept,  and  reject  bids  and  award  all  contracts  to 
the  lowest  qualified  bidder  considering  conformity  with  specifications 
and  terms  and  reasonableness  of  bid  amount; 

Cd)  review  and,  with  the  consent  of  the  board  of  examiners,  approve 
all  change  orders; 

(e)  accept  the  building  when  completed  according  to  approved  plans 
and  specifications. 

(2)  The  department  may  delegate  any  powers  and  duties  specified  In 
subsection  (1)  to  other  state  agencies,  including  units  of  the  Montana 
university  system,  upon  terms  and  conditions  specified  by  the  department. 

-f3^(3)  For  repair  and  maintenance  projects,  the  supervision,  ap- 
proval, and  consent  of  the  board  of  examiners  are  not  required. 

■(3^(4)  Before  any  contract  under  subsection  (1)  Is  awarded,  two 
formal  bids  must  have  been  received.  If  reasonably  available. 

•fA^-- T4te — defWMrttnefrt — o-f— «dm4nt9tif«t4oR— 1-a — pespotw-tWre — f«-r— eeRetiirifing 
+n-eonstrHe*+©n-pro5-eets-where-the-propo9ed-efffle-+9-ie99-than-625-O00-t>nt 
mere— thtrn-  $S  ^  000. — -j&ef-ofe  any— eon(^ireo<^—^tt<^ep  this -subaecfe-irow— ta-appyeved 
fer — eonw^inteMoTt-, — -ai-t-eira-t-l-OB-; — ^rep-a-i-p;^ — ■mei-Trt>ei'f»ne*-, — »r — improvement-, — at 
ieaa* — t+M?ee — i-nformat— bids, — 1-f— reasonabl-e — av«-l-lable, — -stia-i-l — be— proenred 
from-bona-#ide-e©nfrraetor»-dttiy-iteen9ed-a9-9«eh-4n-the-9*ate-o*-Mon*ana- 

(5)  The  department  need  not  require  the  provisions  of  Montana  law 
relating  to  advertising,  bidding,  or  supervision  where  proposed  construc- 
tion costs  are  $25,000  or  less— t-ltan — $5-,-Q0Q-.  ;  provided  however,  that  on 
all  projects  having  a  proposed  cost  of  $25,000  or  less,  bust  more  than 
$5,000,  the  agency  awarding  the  contract  shall  procure  at  least  three 
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Informal  bids  from  bona  fide  contractors  duly  licensed  in  the  state  of 
Montana,  If  reasonably  available. 

(6)  For  the  construction  of  buildings  owned  or  to  be  owned  by  a 
school  district,  the  department  of  administration  shall,  upon  request, 
provide  inspection  to  Insure  compliance  with  the  plans  and  specifications 
for  the  construction  of  such  buildings.  "Construction"  shall  include 
construction,  repair,  alteration,  equipping,  and  furnishing  during 
construction,  repair,  or  alternation.  These  services  shall  be  provided 
at  a  cost  to  be  contracted  for  between  the  department  of  administration 
and  the  school  district,  with  the  receipts  to  be  deposited  in  the  depart- 
ment of  administration's  construction  regulation  account  In  a  state 
special  revenue  fund. 

(7)  It  Is  the  intent  of  the  legislature  that  student  housing  and 
other  facilities  constructed  under  the  authority  of  the  regents  of  the 
university  system  are  subject  to  the  provisions  of  subsections  (1) 
through  -f^^  (A)  of  this  section." 

NEW  SECTION.   Section  2.   Effective  date.   This  act  is  effective  on 
passage  and  approval. 


end  - 
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L.C. 
BILL  NO. 


INTRODUCED  BY 


BY  REQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  ALLOW  THE  ENCUMBRANCE  AT  FISCAL  YEAR 
END  OF  APPROPRIATIONS  FOR  REPAIR,  MAINTENANCE  AND  RENOVATION  PROJECTS;  AMEND- 
ING SECTION  17-7-302,  MCAj  AND  PROVIDING  AN  IMMEDIATE  EFFECTIVE  DATE." 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  I.   Section  17-7-302,  MCA  Is  amended  to  read: 

"17-7-302.  Encumbrance  of  fiscal  yearend  obligations.  (1 )  Any  valid 
obligation  not  paid  within  the  fiscal  year,  including  valid  written 
interagency  or  intra-agency  service  agreements  for  systems  development, 
shall  be  encumbered  for  payment  thereof  at  the  end  of  each  fiscal  year  in 
the  department  of  administration's  accounts.  An  appropriation  shall  be 
deemed  to  be  encumbered  at  the  time  and  to  the  extent  that  a  valid 
obligation  against  the  appropriation  is  created — e■»e*p■^ — e«««-t-Tttet-i«n 
eentfaeta- which  < — vtport — aipprov»ir-o€—the — d«p"et>tfliefrt: — cri — admini9t-p-a-t-ir»i^; — may 
fee-enetimbeTed— €or— em-ly— t-h<rt— p««tl-<m— of— the — eon^vttd — §<yp-  which -»ftPvi-&&-ef 
mater+al9-heve-been-f"eeeived-by-the-#49eai-yeai*-s-end. 

(2)  For  the  purposes  of  encumbering  appropriations  under  subsection 
(1),  a  valid  obligation  includes  a  written  interagency  or  intra-agency 
agreement  with  the  department  of  administration  for  the  alteration, 
repair,  maintenance  or  renovation  of  a  building  pursuant  to  the  provi- 
sions of  Title  18,  Chapter  2. 

(3)  Appropriations  encumbered  under  the  provisions  of  subsection  (2) 
above  that  remain  unexpended  at  the  end  of  the  next  fiscal  year  or  at  the 
fiscal  year  end  of  a  year  in  which  the  legislature  convenes,  whichever 
comes  first,  shall  revert  to  the  funds  from  which  they  were  originally 
appropriated. 

NEW  SECTION:  Section  2.  Effective  date.  This  act  is  effective  on 
passage  and  approval . 


-  end  - 
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L.C. 
BILL  NO. 


INTRODUCED  BY 


BY  REQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  INCREASE  THE  LIMIT  ON  THE  COST  OF  A 
BUILDING,  AS  DEFINED  IN  18-2-101,  MCA,  THAT  MAY  BE  CONSTRUCTED  WITHOUT  LEGIS- 
LATIVE CONSENT;  AMENDING  SECTION  18-2-102,  MCA." 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  18-2-102,  MCA,  Is  amended  to  read: 

"18-2-102.  Authority  to  construct  buildings.  (1)  Except  as  provided  in 
subsection  (2)  of  this  section,  a  building  costing  more  than  63§-006 
$100,000  may  not  be  constructed  without  the  consent  of  the  legislature. 
When  a  building  costing  more  than  $25-009  $100,000  is  to  be  financed  in 
such  a  manner  as  not  to  require  legislative  appropriation  of  moneys,  such 
consent  may  be  in  the  form  of  a  joint  resolution. 

(2)  (a)  The  governor  may  authorize  the  emergency  repair  or  altera- 
tion of  a  building. 

(b)  The  regents  of  the  Montana  university  system  may  authorize  the 
construction  of  revenue-producing  facilities  referred  to  in  20-25-312  if 
they  are  to  be  financed  wholly  from  the  revenues  therein  described. 

(c)  The  regents  of  the  Montana  university  system,  with  the  consent 
of  the  governor,  may  authorize  the  construction  of  a  building  that  is 
financed  wholly  with  federal  or  private  moneys  if  the  construction  of  the 
building  will  not  result  in  any  new  programs." 

-  end  - 
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L.C. 

BILL  NO.  

INTRODUCFD  BY 


BY  REQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  ELIMINATE  THE  PROVISION  IN  THE  LAW 
ALLOWING  INDIVIDUAL  SURETIES  ON  PUBLIC  WORKS  PROJECTS;  AMENDING  SECTION 
18-2-201,  MCA;  AND  PROVIDING  AN  IMMEDIATE  EFFECTIVE  DATE." 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Sectton  18-2-201,  MCA,  Is  amended  to  read: 

"18-2-201.  Bonding  requirements.  (1)  Whenever  any  board,  council, 
commission,  trustees,  or  body  acting  for  the  state  or  any  county,  munic- 
ipality, or  any  public  body  shall  contract  with  any  person  or  corporation 
to  do  any  work  for  the  state,  county,  or  municipality  or  other  public 
body,  city,  town,  or  district,  such  board,  council,  commission,  trustees, 
or  body  shall  require  the  corporation,  person  or  persons  with  whom  such 
contract  is  made  to  make,  execute,  and  deliver  to  such  board,  council, 
commission,  trustees,  or  body  a  good  and  sufficient  bond-with-twe-OT-mere 
sureties — aeeept«Wre — 1»— t+te — eovernmenfra-t— bo^y — ^k^MHbng— t^e — eontraet-, — er 
with  a  licensed  surety  company  as  surety,  conditioned  that  such  corpora- 
tion, person,  or  persons  shall: 

(a)  faithfully  perform  all  of  the  provisions  of  such  contract; 

(b)  pay  all  laborers,  mechanics,  subcontractors,  and  materialmen; 
and 

(c)  pay  all  persons  who  shall  supply  such  corporation,  persons  or 
persons,  or  subcontractors  with  provisions,  provender,  material,  or 
supplies  for  the  carrying  on  of  such  work. 

(2)  A  copy  of  such  bond  shall  be  filed  with  the  county  clerk  and 
recorder  of  the  county  where  such  work  is  performed  or  Improvement  made 
or,  if  to  be  performed  in  more  than  one  county,  then  with  the  county 
clerk  of  either  county,  except  in  cases  of  cities  and  towns,  in  which 
case  such  bond  shall  be  filed  with  the  city  or  town  clerk  thereof. 

(3)  Notwithstanding  the  provisions  of  (1)  and  (2)  above,  the  state 
or  other  governmental  entity  may,  in  lieu  of  a  surety  bond,  permit  the 
deposit  with  the  contracting  governmental  entity  or  agency  the  following 
securities  In  an  amount  at  least  equal  to  the  contract  sum  to  guarantee 
the  faithful  performance  of  the  contract  and  the  payment  of  all  laborers, 
suppliers,  materialmen,  mechanics,  and  subcontractors: 

(a)  lawful  money  of  the  United  States;  or 

(b)  a  cashier's  check,  certified  check,  bank  money  order,  or  bank, 
draft,  drawn  or  Issued  by  any  banking  corporation  incorporated  under  the 
laws  of  the  state  of  Montana  or  by  a  national  banking  association  located 
in  Montana;  or 

(c)  certificates  of  deposit  or  money  market  certificates  Issued  by 
any  bank  or  savings  and  loan  association  licensed  to  do  business  In 
Montana." 
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NEW  SECTION.   Section  2.   Effective  date.   This  act  Is  effective  on 
passage  and  approval. 


-  end 


-57- 


L.C. 
BILL  NO. 


INTRODUCED  BY 


BY  REQUEST  OF  THE  GOVERNOR'S  STATE  BUILDING  CONSTRUCTION  ADVISORY  COUNCIL 

A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  ELIMINATE  THE  REOUIRE>fENT  FOR  BOARD 
OF  EXAMINERS'  APPROVAL  OF  CERTAIN  CONSTRUCTION  CONTRACTS;  AMENDING  SECTION 
18-2-103,  MCA;  AND  PROVIDING  AN  IMMEDIATE  EFFECTIVE  DATE." 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  18-2-103,  MCA,  Is  amended  to  read: 

"18-2-103.  Supervision  of  construction  of  buildings.  (1)  For  the 
construction  of  a  building  costing  more  than  $25,000,  the  department  of 
administration  shall: 

(a)  review  and  approve  all  plans  and  working  drawings  prepared  by 
architects; 

(b)  approve  all  bond  issues  or  other  financial  arrangements  and 
supervise  and  approve  the  expenditure  of  all  moneys; 

(c )  HR^ei" — the — .•ntpepvi»t&»— athj — yt-frh— the  apprijv^i—&4 — the — b«a*d — of 
examinersT  solicit,  accept,  and  reject  bids  and  award  all  contracts  to 
the  lowest  qualified  bidder  considering  conformity  with  specifications 
and  terms  and  reasonableness  of  bid  amount-j-.  However,  any  contract  award 
that  is  protested  or  contract  that  is  awarded  to  a  bidder  other  than  the 
lowest  bidder,  shall  be  subject  to  approval  by  the  board  of  examiners; 

(d)  review  and,  with  the  consent  of  the  board  of  examiners,  approve 
all  change  orders; 

(e)  accept  the  building  when  completed  according  to  approved  plans 
and  specifications. 

(2)  For  repair  and  maintenance  projects,  the  supervision,  approval, 
and  consent  of  the  board  of  examiners  are  not  required. 

(3)  Before  any  contract  under  subsection  (1)  is  awarded,  two  formal 
bids  must  have  been  received,  if  reasonably  available. 

(4)  The  department  of  administration  Is  responsible  for  concurring 
in  construction  projects  where  the  proposed  cost  is  less  than  $25,000  but 
more  than  $5,000.  Before  any  contract  under  this  subsection  is  approved 
for  construction,  alteration,  repair,  maintenance,  or  Improvement,  at 
least  three  informal  bids,  if  reasonably  available,  shall  be  procured 
from  bona  fide  contractors  duly  licensed  as  such  in  the  state  of  Montana. 

(5)  The  department  need  not  require  the  provisions  of  Montana  law 
relating  to  advertising,  bidding,  or  supervision  where  proposed  construc- 
tion costs  are  less  than  $5,000. 

(6)  For  the  construction  of  buildings  owned  or  to  be  owned  by  a 
school  district,  the  department  of  administration  shall,  upon  request, 
provide  inspection  to  insure  compliance  with  the  plans  and  specifications 
for  the  construction  of  such  buildings.  "Construction"  shall  Include 
construction,   repair,   alteration,   equipping,   and   furnishing   during 
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construction,  repair,  or  alteration.  These  services  shall  be  provided  at 
a  cost  to  be  contracted  for  between  the  department  of  administration  and 
the  school  district,  with  the  receipts  to  be  deposited  in  the  department 
of  administration's  construction  regulation  account  in  a  state  special 
revenue  fund. 

(7)  Tt  is  the  intent  of  the  legislature  that  student  housing  and 
other  facilities  constructed  under  the  authority  of  the  regents  of  the 
university  system  are  sublect  to  the  provisions  of  subsections  (1) 
through  (3)  of  this  section." 

NEW  SECTION.  Section  2.  Effective  Date.  This  act  is  effective  on 
passage  and  approval. 


-  end  - 
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200  copies  of  this  public  document  were  published  at  an  esti- 
mated cost  of  $3.40  per  copy,  for  a  total  cost  of  $680.00,  which 
includes  $680.00  for  printing  and  $.00  fordistribution. 


